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OWNERSHIP IN SUBTERRANEAN OILS AND 
GASES. 





Several correspondents have made, inquiry 
as to what the law is on the subject of pro- 
prietary rights in subterranean oils and 
gases, an inquiry to which we shall endeavor 
to make a satisfactory response. 

Subterranean fluids, such as oil and 
which have a tendency to move from one place 
to another, have been likened by the courts 
to animals fere nature. But the simile is 
not altogether accurate, as the title to such 
subterranean fluids is not in the state until 
reduced to possession, as is the case with ani- 
mals ferw nature, but is in the preprietors of 
the soil, and in such case each proprietor holds 
title in common to the entire mass of the fluid 
and is entitled to reduce the common prop- 
erty to possession by whatever means be may 
think advisable. Ohio Oil Company v. State 
of Indiana, 177 U. S. 190. 

The case we have just cited, however, im- 
poses a limitation on the right of the propri_ 
etor in the subterranean fluids under the soir 
owned by him by holding that the state hawa 
right to prevent the waste of such fluids by 
proper regulations. Thus, it was held that 
the provisioa in an act of the state of Indiana 
“that it shall be unlawful for any person, 
firm or corporation having possession or con- 
trol of any natural gas or oil well to allow the 
flow of gas or oil to escape without being con- 
fined in some safe receptacle for a longer 
period than two days, was not a violation of 
the constitution of the United States. In this 
ease the defendant, the Ohio Oil Company, 
alleged as a defense that it was engaged in the 
oil business ; that it owned in fee-simple, cer- 
tain lands in Indiana; that it desired to ex- 
tract from the ground, oil and not gas; that 
it could not extract the oil without permitting 
the gas to escape ; and that therefore the staé- 
ute practically took its property without ade- 
quate compensation. The court in the course 
of an interesting opinion said: ‘‘Although, 


gas, 


in virtue of his proprietorship the owner of 
the surface may bore wells for the purpose of 
extracting natural gas and oil, until these 





substances are actually reduced by him. to 
possession, he has no title whatever to them 
as owner. ‘Thatis, he has the exclusive right 
on his own land to seek to acquire them, but 
they do not become his property until the ef- 
fort has resulted in dominion and control by 
actual possession. It is also clear that, in 
the absence of regulation by law, every owner 
of the surface within a gas “field may prose- 
cute his efforts and may reduce to possession 
all or every part, if possible, of the deposits 
without violating the rights of the other sur- 
face owners. * * * They eculd not be 
absolutely deprived of this right which be- 
longs to them without a taking of private 


property. But there is a co-equal right in 
them allto take from a common source of 


supply. the two substances, which in the na- 
ture ofthings are united, though separate. It 
follows from the essence of their right and 
from the situation of the things, as to which 
it can be exerted, that the use by one of his 
power to seek to convert a part of the com- 
mon fund to actual possession may result in 
an undue proportion attributed to one of the 
possessors of the right, to the detriment of 
the others, or by waste by one or more, to the 
annihilation of the rights of the remainder. 
Hence it is that the legislative power, from 
the peculiar value of the right, and the objects 
upon which it is to be exerted, can be man- 
ifested for the purpose of protecting all the 
collective owners, by securing a just distribu- 
tion, to arise from the enjoyment by them, of 
their privilege to reduce to possession, and to 
reach the like end by preventing waste.’’ 


In Hague v. Wheeler, 157 Pa. St. 324, the 
question involved in the cause was the right 
of aland owner, who hada gas well on his 
own land, to complain of the escape of gas 
from a well situated on the land of another. 
Indenying that the complainant was entitled 
to any relief, the court said: ‘‘Now, it is 
doubtless true that the publie has a sufficient 
interest in the preservation of oil and gas from 
waste to justify legisiation upon this subject. 
Something has been done in this direction al- 
ready by the acts regulating the plugging 
of abandoned wells. But in the disposition 
he may make of his property he is subject to 
two limitations. He must not disregard his 
obligations to the publie. He must not disre- 
gard his neighbor’s rights. If he uses his 
product in such a manner as to violate any 
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rule of public policy, or any positive pro- 
visions of the written law, he brings himseif 
within the reach of the courts. If the use he 
makes of his own, or its waste, is injurious 
to the property or the health of others, such 
use or waste may be restrained, or damages 
recovered therefor; but subject to these limi- 
. tations, his power as an owner is absolute un- 
til the legislature shall, in the imterest of the 
public as consumers, restrict and regulate it 








CONTRACT — RECOVERY OF MONEY PAID ON 
EXECUTING A MARRIAGE BROKERAGE CoN- 
TRACT.—The case of Hermond vy. Charlesworth, 
recently decided by the judge of the Westminster 
County Court, was an action to recover money 
paid by the plai: tiff to the defendant, the pro- 
prietor of a matrimonial agency, undera contract 
to introduce her to a husband. The plaintiff 
gave evidence to the effect that the defendant 
was a matrimonial agent and the proprietor of a 
matrimo: ial journal: that she paid him £52, the 
amount in dispute, and that in consideration of 
this payment he promised to introduce her toa 
husband who was in receipt of a specified in- 
come. Subsequently she was induced to sign a 
docnment agreeing to pay the defendant the sum 
of £250 0n her wedding day. ‘The plaintiff had 
interviews with a number of suitors introduced 
by the defendant. but found them unsatisfactory, 
and finally instructed her solicitor to commence 
the present action. The case for the defendant 
was that he had made every reasonable effort to 
arrange a marriage and to fulfill the contract 
and that the plaintiff had capriciously refused to 
have any further dealing with him. So far asw 
ean follow the case from a newspaper report, the 
argument for the plaintiff was that the contract 
under which the money was paid was illegal and 
that it had been repudiated before it was com- 
pleted. The judge held that it was purely a 
marriage brokerage contract, and as such was 
illegal. He was of opinion thatit could not have 
been enforced in any case, and that the defendant 
in proceedings for that purpose would have been 
ordered to give up the contract to be cancelled. 
There must, therefore, be judgment for the plaint- 
iff. 

The Solicitors Law Journal m commenting on 
this decision, says: ‘*We think that there can be 
little doubt as to the correctness of this decision 
with regard to the illegality of the contract. The 
law appears to have be n settled more than two 
hundred years ago. It is true thatin Glanville vy. 
Jennings, 3 Rep.in Ch. 31, where a marriage 
brokerage bond was ordered to be delivered up to 
be cancelled, the Lord Chancellor observed that 
there was a material difference where parties 





were at their own disposal. but in the latter case 
of Hall y. Potter. 3 Ley. 411, the house of lords 
was of opinion that all such contracts were of 
dangerous consequence, and that marriage bro- 
kerage bonds were void. And although references 
often occur in the newspapers to matrimonial 
agencies, we must assume that they contrive to 
earry on their business without the aid of a court 
of law. We cannot say, however, that, assuming 
the contract to be illegal, we see our way clearly 
to the right of the plaintiff to recover back the 
money which she had paid. Under the rule *‘in 
pari delicto potior est conditio possidentis,” if A 
agrees to give B money for doing an illegal act, 
B cannot recover the money by action. although 
he has done the act; yet if the money be paid, A 
cannot recover it back. The common case given 
is that of a premium paid for an illegal insurance, 
which cannot be recovered. And if it be con- 
tended that the contract was repudiated before it 
was completed, we may refer to Kearley v. Thom- 
son. 24 Q. B. D. 742, where the court of appeal 
criticize the statement of Mellish, L. J., in Taylor 
v. Bowers, 1 (). B. D. 291, that if money is paid 
for an illegal purpose, the person who has so paid 
the money may recover it back before the il'egal 
purpose is carried out. Fry. L.J., who delivered 
the considered judgment of the court. s+ys: ‘Can 
it be contended that, if the illegal contract has 
been partly carried into effect and partly remains 
unperformed, the money can still be recovered? 
In my judgment it cannot be so contended with 
success.” We think that these words have a di- 
rect application to the case in the county court.” 





HAS A STATE COURT JURISDICTION 
TOISSUE AN INJUNCTION AGAINST 
A RECEIVER APPOINTED BY A FED- 
ERAL COURT? 


The injustice which frequently results from 
the application of old rules to new conditions 
was forcibly illustrated when receiverships 
were created for the management and con- 
trol of the colossal business of modern cor- 
porations. A receiver, according to the time 
honored English rule, could not be sued with- 
out leave of the court appointing him. He 
was the ‘‘arm of the court,’’? to sue him was 
to sue the court and therefore a flagrant con- 
tempt. 

The long line of American decisions fol- 
lowing the English rule remained unbroken 
as late asthe year 1887 In the meantime 
telegraph. telephone and railroad companies 
had passed into the hands of receivers usually 
appointed by federal courts. That legal 
claims both large and small should arise al 
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most daily against receivers of* such com- 
panies was a necessary incident to the vast- 
ness of their operations. Yet the pettiest 
claim cognizable by a justice of the peace 
could not be prosecuted save by presentation 
to the court where the receiver had been ap- 
pointed and this although that court might 
be a thousand miles remote from the suitor’s 
residence. Small claimants were thus prac- 
tically without legal redress against corpor- 
ations in the hands of, a receiver. Such was 
the situation when Congress in March, 1887, 
enacted that: 

‘‘Every receiver or manager of any prop- 
erty appointed by any court of the United 
States may be sued in respect of any act or 
transaction of his in carryirg on the business 
connected with such property without the 
previous leave of the courtin which such re- 
ceiver or manager was appointed but such 
suit shall be subject to the general equity 
jurisdiction of the court in which such re- 
receiver Or Manager Was appointed, so far as 
the same shall be necessary to the ends of 
justiee.’”! 

Our inquiry is, whether in a case where the 
facts would support an injunction against an 
erdinary defendant, it might by virtue of this 
act be issued against a receiver appointed by 
a federal court. 

It will be observed that the right to sue 
created by this act is not unrestricted. It is 
limited first to cases arising out of some act 
or transaction of the receiver in carrying on 
the business connected with the receivership. 
Then follows the provision that, such suits 
shall be subject to the general equity juris- 
diction of the court in which such receiver 
was appointed, with the qualifying phrase, so 
far as the same shall be necessary to the ends 
of justice. 

Obviously these limiting clauses do not ex- 
clude suits of any particular form. Their 
language is as applicable to one form of ac- 
tion as to another. If the cause of action 
arises out of some act or transaction of the 
receiver and the ends of justice do not re- 
quire the supervision of the federal court, 
there is nothing in the language used to in- 
dicate a prohibition against injunction suits. 

The courts too have been inclined to con- 


1 25 Stat. at Large 436, 24 Jd, 552. 
* 141 U. S. 327, 36 L. Ed. 796. 





strue the act liberally. Thus in McNulta vy. 
Lockridge? where suit was brought against 
one receiver for the negligence of his pre- 
decessor the court permitted recovery and 
criticised as frivolous the objection that the 
receiver sued could not be held liable forthe 
acts or transactions of another; although a 
literal interpretation would certainly have 
justified such objections. So it has been held 
that the last clause of the Act does not give 
the court that appointed the receiver any 
right to review the judgment of the state 
court but that such judgment is conclusive.* 
In Gableman y. Peoria, etce., Ry. Co.* the re- 
ceiver had applied for the removal of the 
cause, contending that the case arose under 
the constitution and laws of the United States 
onthe single ground of his appointment by 
the federal court. In affirming the refusal of 
the application the supreme court said : 

“The Act abrogated the rule that a re- 
ceiver could not be sued without leave of the 
court appointing him and gave the citizen the 
unconditional right to bring his action in the 
lower courts and to have the justice and 
amount of his demand determined by a jury. 
He ceased to be compelled to litigate ata dis- 
tance or in any other forum or according to any 
other course of justice than he would be entitled 
to if the property or business were not being 
administered by the federal court. The object 
of the section is manifest and it is equally 
plain that that object would be open to be de- 
feated if the receiver could remove the cause 
at his volition. The intention to permit this 
to be done cannot reasonably be imputed to 
congress, and moreover such a right would be 
inconsistent with the general policy of the 
Act."’®> But while the tendency of the courts 
has been towards a liberal construction of the 
Act, there are expressions in several decisions 
which might seem to forbid suits involving an 
interference with the res. Thus in the case 
just cited® it was said: ‘‘As however the re- 
ceiver as the oflicer of the court holds the 
property for the benefit of all who have an in- 
terest in it, and is not to be interfered with in 


3 Dillingham vy. Anthony, 3 L. R. A. 684: Texas & 
P. R. Co. v. Johnson, 151 U. 8. 81, 38 L. Ed. 82. 

4179 U. S. 335, 45 L. Ed. 220. 

5 See, also. Bausman y. Vixon, 173 U. S. 118, 43 L. 
Ed. 633: Texas & P. R. Co. v. Johnson, 151 U.S. 81, 
38 L. Ed. 82. 

6 Gableman v. Peoria Railway Co., 179 U.'S. 835, 
45 L. Ed. 220. 
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its administration by the judgment and pro 

cess of another court, theclosing clause of th 

section out of abundant caution provides that 
when a receiver is sued without leave, such 
suit shall be subject to the general equity jur- 
isdiction of the court in which such receiver 
or manager was appointed so far as the same 
shall be necessary to the ends of justice. Of 
course it devolves upon the court in possession 
of the property or funds out of which judg- 
ment against its receiver must be paid to ad- 
just the equities between all parties and tode- 
termine the time and manner of the payment 
of judgment creditors necessarily applying 
for satisfaction from assets so held to the 
court which holds them.’’? 

Tis soundness of these observations may be 
admitted although they were not relevant to 
any question involved in the decision and 
were mere ol/ter dicta. Coneeding that the 
satisfaction of a judgment is a matter for th 
control of the court, whose officer the ree 
ceiver is, does it follow that the eourt in 
which the judgment was obtained must be 
jurisdiction to process for 
its satisfactions No such inference seems 
from the above quoted. 
The that the reeeiver is not to be 
interfered with by the judgment and 
process of another court certainly does not 
suggest any imperfection in such judgment 
and the reference which immediately follows 
to the provision in the statute for the con- 
trol of the suit generally, where justice re- 
quires, suggests, what the language of the 
statute itself implies, namely, that process 
either before or after judgment is not to be 
void for lack of jurisdiction in the court from 
which it issued, but is merely to be subject 
to the control of the court that appointed the 
receiver, when ‘‘necessary to the ends of 
justice.’’ Now itis obvious that under many 
circumstances a levy under process from the 
court where the judgment was obtained would 
be necessary to the protection of the plaintiff’s 
rights, and atthe same time unprejudicial to 
the rights of other creditors. Under these cir- 
cumstances it would hardly be contended that 
control of such process by the federal! court 
was ‘‘necessary to the ends of justice.’’ 
It would surely then be a remarkable con- 


without issue 


warranted dicta 


remark 


7 To the same effect also see Dillingham v. Anthony, 
31. R.A. 634, 








struction of fhe statute that would hold such 
process void. 


Yet the decision In re Tyler,’ has 
been cited as establishing the rule 
that no seizure of the funds or prop- 


erty in the control of a federal court re- 
ceiver can lawfully be made under process 
from another court;” and as such a conclu- 
sion seems to find support in certain expres- 
sions used in that decision it may be well to 
review it somewhat fully. Tyler as sheriff of 
Aiken county levied upon certain property in 
the possession of Chamberlain as receiver of 
the South Carolina Railroad Company. The 
levy was made under the county treasurer’s 
tax warrant for taxes which the receiver con- 
tended were unconstitutional and void. Simi- 
lar taxes for the preceding year had been 
decreed void by the federal cqurt upon a bill 
filed by the receiver, and an injunction had 
issued restraining the sheriff from collecting 
the same. Of this fact Tyler was well aware 
when he made the levy in question. et he 
1 vied upon property to the value of $9,500 
to satisfy a tax of less than $1,700. The 
property levied upon ‘‘consisted of fourteen 
freight cars, five belonging to the South 
Carolina Railroad Company, one to another 
southern railroad company and eight to vari- 
ous railroad companies of other states. All 
of the cars were marked with the initials of 
the co: poration to which they belonged, and 
most of them with the names of the owners in 
full. Eight of the cars were loaded with 
merchandise belonging to shippers.’? In 
making the levy Tyler caused the cars to be 
chained to the track of the South Carolina 
Railroad Company, along side of the only 
freight depot of the company in Aiken, and 
effectively stopped traflie through that depot 
for a period of twelve days. Under these 
circumstances the receiver, again filed a peti- 
tion in the federal court where he had been 
appointed and procured de training 
Tyler from levying upon, seizing, advertising 
or selling or in any manner whatsoever en- 
deavoring to interfere with or to dispose of 
the said property, and also procured a fur- 
t er order requiring him to show cause why 
he should not be punished for contempt. 
Tyler still continued to hold the property, 


8 149U. S. 164, 37 L. Ed. 689. 
® Central ‘Trust Company, of New York v. East 
Tennessee V. & G. Go., 59 Fed. Rep. 523. 
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notwithstanding a written demand for its re- 
linquishment and service of said orders. 
Thereupon on application showing this fact, 
the court issued another order upon him to 
show cause why he should not be punished 
for contempt, and sufficient cause not being 
shown he was adjudged guilty, ordered to 
pay a fine of $500.00 and committed to the 
custody of the marshal until he should make 
payment or purge himself of contempt. Tyler 
thereupon applied to the Supreme Court of 
the United States for a writ of habeus corpus. 

It will be seen from the foregoing statement 
that the vase was one in which it might easily 
be argued that the interference of the 
federal court ‘‘was necessary to the ends of 
justice,’’? assuming for the present that the 
proceeding for the collection of the tax was 
within the purview of the act of congress au- 
thorizing suits against receivers. If the act 
applied to such proceeding, Tyler’s levy un- 
der the tax warrant was analogous to a levy 
under an execution from a state court, so that 
2 decision holding the one void would control 
when the validity of the other was called in 
question under like circumstances. Have we 
then such a decisionin Tyler’s case? VPor- 
tions of the opinion would so indicate; 
forexample, after citing Covell vy. Hey- 
man,'® to the effect that property in 
the hands of a United States mar- 
shal was beyond the jurisdiction of a state 
court in replevin proceedings, Chief Justice 
Fuller, who wrote the opinion, used the fol- 
lowing language: 

‘This principle is applicable here, for 
whether the sheriff were armed with « writ 
from a state court or with a distress warrant 
from a eounty treasurer, the property was as 
much withdrawn from his reach as if it were 
beyond the territorial limits of the state.’’ 

This might, from a casual reading of the 
decision, appear to be an authoritative decla- 
ration that the mere possession of property 
by a federal court through a receiver, placed 
it entirely beyond the reach of process from a 
state court in every case. But this declara- 
tion must be construed in the light of the 
facts of the case in which it was made, and 
with reference to the exact question before 
the court for decision. These facts have al- 
ready been stated. What question then was 


1 111 U.S. 176, 28 L. Ed. 390. 





raised on these facts by Tyler’s application 
for a writ of habeas corpus? Chief Justice 
Fuller prefaced his opinion with the an- 
nouncement that, ‘‘unless the order of com- 
mitment was utterly void for want of power, 
this application must be denied. The writ 
of habeas corpus is not to be used to per- 
form the office of writ of error or appeal, 
but when no writ of error or appeal will lie, 
if a petitioner is imprisoned under a judg- 
ment ofa circuit court which had no jurisdic- 
tion of the person or of the subject matter or 
authority to render the judgment complained 
of then relief may be accorded.’’ The exact 
question before the court then was whether 
the commitment on which Tyler was held was 
void for lack of jurisdiction in the United 
States Circuit Court to make it. 16 will be 
remembered that the second order on Tyler 
to show cause why he should not be punished 
for contempt was based on the fact that he had 
refused to relinquish the property after writ- 
ten demand therefor and after serviee of the 
injunction requiring him so to doe, Unless 
the injunction was utterly void it could not be 
contended that Tyler’s willful violation of it 
was not acontempt. The validity of the com- 
mitment therefore depended on the validity 
of the injunction. It being determined that 
the United States court had jurisdiction to 
issue the injunction the application for the 
writ of habeas corpus would necessarily be 
denied; and it would seem that under the act 
of congress in question, the jurisdiction of 
the United States court could not be doubted 
where the injunction was, in the words of the 
act, necessary-to the ends of justice.’’ The 
opinion of Chief Justice Fuller coneludes as 
follows : 

‘*The levies here were excessive, were made 
in large part on property other than that of 
the defendant in the warrants, and in such a 
way and on such property as to obstruct the 
operation of the railroad. No leave of court 
was sought, and it was known that the legal- 
ity of the amount unpaid was disputed by the 
receiver, and that identical taxation had been 
previously held by the court to be illegal. 
The sheriff declined upon request to release 
the property from scizure or to yield to the 
order of the court. Such conduct was not to 
be tolerated and the court was possessed of 
full power to vindicate its dignity and to com- 
pel respect to its mandates. Its aetion to 
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that end is not subject to review upon this ap- 
plication.’’ But if the injunction was ‘‘nec- 
essary to the ends of justice’’ the court was 
not obliged to find that Tyler’s levy was void 
ab initio. Much less was it obliged to find 
that a levy under execution from a state court 
would have been void. Such findings must 
be regarded as mere obliter dicta if the court 
assumed that Tyler’s proceeding under the 
tax warrant was within the purview of tlfe 
act permitting suits against receivers without 
leave of the court. We have proceeded on 
this assumption for the purpose of the forego- 
ing argument, but it is by no means certain 
that congress intended the act to have so 
broad an application. The words ‘‘suit, sue, 
and sued’’ have relation usually, if not uni- 
versally to judicial proceedings. They are 
never properly used to signify acts confined 
strictly to the executive department of gov- 
ernment, If congress intended to enlarge 
the authority of that department to collect 
taxes or to issue process against receivers, it 
certainly did not use apt words to express 
such intent. 

But if the act had no application to a pro- 
ceeding under 2 tax warrant for the collection 
of taxes then a decision that Tyler’s levy was 
void would not warrant the conclusion that a 
levy under execution from a state court would 
be void. Undoubtedly a levy of either sort 
was void before the remedial act of congress 
was passed. Previous to that act the state 
courts were totally without jurisdiction to is- 
sue process against a receiver appointed by a 
federal court.'! But what was the effect of 
that act? In conferring jurisdiction upon 
the state courts to sue, did it leave them with- 
out jurisdiction to levy’ Or did the author- 
ity to sue carry with it authority to make the 
suit effectual by process against the property 
in the hands of the receiver subject only to 
the control of the federal court ‘*when neces- 
sary to the ends of justice.’’ We think the 
decision in the Tyler case left these questions 
undetermined. But should the act be con- 
strued as leaving the state courts without au- 
thority to issue process against the res, it 
would not necessarily follow that they would 
have no authority to issue an injunction 
against the receiver. For the writ of injunc- 
tion operates always in personam, never in 


1! Covell v. Heyman, 111 U. 8. 176, 28 L. Ed. 390. 





rem. In this it differs radically from an ex- 
ecution or attachment. | Under these writs the 
ollicer seizes the property itself. If he pro- 
ceeds to a sale he transfers the title and pos- 
session from the defendant to the purchaser, 
and when the defendant -is a receiver, the 
transfer is technically from the court that ap- 
pointed him, so that the corpus of the estate 
in the custody of that court is necessarily 
diminished. Nothing of the sort results in 
an injunction suit. At no stage of the pro- 
ceedings is there any levy upon or seizure of 
property. ‘The writ is merely a command of 
the court directed to the defendant, requiring 
him to do or refrain from doing a specified 
act, which the law regards as necessary to the 
protection of the complainant’s rights. True 
the command may have relation to valuable 
property interests. It may restrict the de- 
fendant in the use of his property, and in 
such a manner as to render it practically 
worthless. When issued against a receiver, 
it might reduce the income from the property 
in his possession, and thus lessen the funds 
available for distribution smong the creditors 
to as great an extent as alevy and sale under 
execution. But the income cut off by the 
injunction would be an income which neither 
the creditors nor their debtor would lave any 
right to receive. While the former might 
have the right to a pro rata distribution of the 


proceeds of a sale on execution; and this is - 


the reason that control by the federal court of 
process for the satisfaction of the judgment 
obtained in the state court, might very fre- 
quently be ‘‘necessary to the ends of justice.” 
But no such reason requires control of the 
writ of injunction by the federal court. In a 
proper case for its issue, it would not infringe 
any rights represented by the receiver; but 
would merely restrain him from infringing the 
rights of the complainant; and why should a 
state court be presumed less competent to 
pass on the propriety of issuing an injunction 
than a federal corrt? 

The question has already been decided in 
the affirmative by the Wisconsin court, al- 
though without the consideration which its im- 
portance seems to merit. In Stolz v. Milwau- 
kee L. W. R. Co.,!? it was held without 
discussion that a bill for an injunction against 
a receiver appointed by a federal court necd 


12 80 N. W. Rep. 68. 
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not allege that leave to sue had been obtained, 
as the act of congress permitted suits to be 
brought without leave. In a later case’? the 
attorney-general of Wisconsin applied in be- 
half of the state, to the supreme court, for 
leave to file an information to perpetually en- 
join the receiver of a railroad company from 
‘lestroying the railroad, under the order of the 


federal court, for the purpose of selling the 


materials of which it was composed. It was 
claimed by the attorney-general that the rail- 
road was one of the public highways of the 
state, and that the federal court had no juris- 
diction to order its destruction. Without ex- 
pressing a conelusive opinion as to its au- 
thority to enjoin the contemplated ac- 
tion of the receiver under the peculiar 
circumstances existing, the Wisconsin court 
permitted the information to be filed, and 
ordered the receiver to desist from tear- 
ing up the railroad pending the action. The 
opinion contains the following: ‘‘We-enter- 
tain the highest respect for the federal court 
and its learned judges. In taking the present 
nection, we have no intention of interfering 
with the jurisdiction of that court. We have 
every confidence that not only the receiver 
and his counsel, but the federal court as well, 
will cheerfully recognize that the questions in- 
volved are so important and doubtful that 
this court should have an opportunity to con- 
sider and decide them without unseemly haste 
and without apprehension that the status quo 
will be changed in the meantime. But while 
entertaining this belief it is due to the dig- 
nity of this court to say that whatever be the 
attitude of the federal court or its officers, 
when there is brought to our attention by the 
highest law officer of the commonwealth, a 
state of facts from which it may be seriously 
argued that the federal court has in excess of 
its jurisdiction, invaded the rights and pre- 
rogatives or sovereignty of the state, this court 
will not hesitate to examine and decide such 
questions in its own way, and will if neces- 
sary, preserve the status quo by the exercise 
of the powers granted to it by the constitution 
and the laws.”’ 

In Kahsas it has been held that the state 
court has authority to order a federal court 
receiver to abate a nuisance. In Reinhart v. 
Sutton!* the facts were as follows: A 


1 In re Attorney General, 88 N. W. Rep. 912. 
1458 Kan. 726, 





branch of the Sante Fe Railroad system was 
built through the town of Neosha Rapids, Kan- 
sas, in 1882, passing along side of Seventh 
street in that town, on the opposite side of 
which the defendant in error kept a hotel build- 
ing and grounds. The railroad company dug a 
ditch on its right of way, parallel to and very 
near the line of Seventh street. In time, by 
the erosion of the soil, the ditch was widened 
in places to more than twenty feet, and deep- 
ened in others to ten feet ; and at some points 
opposite the hotel property it encroached con- 
siderably upon the street making access to, 
and egress from the hotel difficult and dan- 
gerous, and impairing its value. In 1893 the 
Cireuit Court of the United States for the Dis- 
trict of Kansas appointed the plaintiffs in er- 
ror receivers of the Santa Fe system, and they 
remained in charge of its property and in 
operation of its lines until 1895. The defend- 
ant in error sued the receiver in the District 
Court of Lyon County for an abatement of 
the ditch as a private nuisance and for dam- 
ages caused by its maintenance. The jury 
found that the ditch was a nuisance and as- 
sessed the damages at ten dollars. An order 
was thereupon entered that the ditch as a nui- 
sance be abated by covering it up to a grade 
level with Seventh street. The case being 
then taken by writ of error to the supreme 
court, the order was there affirmed, without 
comment on its character as an injunction, 
the court merely remarking that under the 
Act of Congress, March 3, 1887, ‘‘a judg- 
ment rendered against such receiver by a 
state court in an action at law is conclusive 
as to the existence and amount of the plaint- 
iff’s claim, but the time and manner of its 
payment are to be controlled by the court ap- 
pointing the receiver.’’ 


On the other hand the Supreme Court of 
Michigan in the case of Rogers v. Chippewa 
Circuit Judge!’ distinctly held that a state 
court has no jurisdiction to enjoin a federal 
receiver from removing a telephone from a 
subseriber’s office. The Michigan court did 
not expressly disapprove of the Kansas and 
Wisconsin decisions, but sought to distin- 
guish them from the one at bar, pointing out 
that to restrain the removal of Roger’s tele- 
phone was a clearer interference with the re- 
ceivership property, than that involved in the 


16 68 Cent. L. J. 82, 97 N. W. Rep. 154. 
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Wisconsin case. The Michigan court also 
pointed out that the enforcement of aninjunc- 
tion from a state court would be subject to 
the control of the federal court that had ap- 
pointed the receiver, and emphatically de- 
elared that ‘*no court should assume jurisdic- 
tion of a controversy unless it can make a 
binding decision therein.’? The question, 
however, can only be authoritatively decided 
by the Supreme Court of the United States, 
and its decision by that court will be awaited 
with much interest by the profession. 
Sault Ste. Marie. W. A. Courts. 


HOMESTEAD*s— INCUMBRANCE ON HOME- 
STEAD—LIABILITY OF WIDOW. 





ADAMS v. ADAMS. 





Supreme Court of Missouri, Division No. 1, June 20, 1904. 


Under Rey. St. 1899, § 3616, providing that *‘the 
homestead of every housekeeper or head of a family, 
consisting of a dwelling house and appurtenances, 
and the land used in connection the: ewith, not ex- 
ceeding the amount and value herein limited, which is 
or shall be used by such housekeeper or bead of a fam- 
ily as such homestead, shall, together with the rents, 
issues, and products thereof, be exempt from attach- 
ment and sale as herein provided,” ete., a building 
and premises not exceeding in amount and value that 
stipulated inthe statute was exempt as a homestead, 
though the house was constructed with two separate 
living apartments, one of which was rented. 

Where a widow joined with ber busband in incum- 
bering the homestead, and after bi> death she took 
election dower under the latter section, the estate so 
selected by her was subject to the mortgage, and she 
was not entitled to have it satisfied out of the other 
property. 

MARSHALL, “.: This is an action for the 
partition of certain land in the city of St. Louis. 
Partition was decreed, but the circuit court held 
that one of the lots was a homestead, and that 
the widow was entitled to occupy the same for 
life or during widowhood. and that as the hus- 
band died without any child or other descendants 
in being capable of inheriting, and as the widow 
had elected to take one-half of the real and per- 
sonal property belonging to the husband at the 
time of his death absolutely, subject to the pay- 
ment of the husband's debts. and as there was a 
mortgage on the homestead, the trial court 
further held that the mortgage should be paid 
out of the proceeds of the sale of the other por 
tion of the estate. so that the homestead should 
be free, and the widow and the collateral heirs 
shou'd contribute eqnaily towards the payment 


of the mortgage. The plaintiffsexcepted to ‘his 


ruling, and appealed, and these are the questions 
at issue here. 
ination of the legal issues will be stated in the 


course of the opinion. 
1. The tirst error assigned is the ruling of the 


‘The facts necessary to the determ- 





tria] court that one of the lots was the homestead, 
and that the widow is entited to occupy it for life 
or during widowhood. Robert Adams owned lot 
81 of Shand’s addition to the city of St. Louis, 
and he ex cuted a deed of trust thereon; his wife, 
the defendant Rosena $8. Adams jeining witi: him, 
to secure a debt of $1,000. ‘The lot had a front of 
25 feet on Warren street by a depth of 114 feet. 
On this he erected a certain house, covering he 
width ot the lot and under a common roof. He 
divided the house lengthwise. into wo equal 
parts. with a wall between and no means of 
communication between the two. Each prt 
had six dwelling rooms, of equal size. There 
was a common pair of steps from the street 'othe 
house. One. f the parts was numbered 1530 and 
the other 1532 Warren street, by the city au- 
thorities. He erected the building fo: the pur- 
pose of making it his homestead. Upon i s eom- 
pletion he moved into No. 1530 with his wife, he 
having no children, : nd oceupie. it th reafter as 
his homestead until his death. The other part 
he rented out. ‘The whole proper y did not ex- 
ceed 18 square rods, or $3,000 in vaine. U: der 
these cir-eumstane:s the plaintiffs claim | hat only 
the portion actually occupied by him constituted 
his homest-ad, und that the portion tha was 
rented did not constitute any part of bis h: me- 
stead. and hence the tria! court erred in treating 
tbe whole of it as the homestead. 


Section 3616, Rev. St. 1899, provides: *‘‘The 
homestea! of every housekeeper or bead of a 
family, consisting of a dwelling huuse and ap- 
purien-nces, and the land used in conn ctien 
therewiih, notexceeding the amount «nd value 
herein limited, which 's or shall be used by such 
housekeeper or head of at’ mily as such home- 
stead, s'all, & gether with the rent-, isses. and 
prodnets thereof, be ¢x¢+ mpt from ; tt: chment 
and sale as t+ rein provided,’ ete. Aid see ion 
3620 provides that, upon the death of ~uch house- 
keeper or hexd of a family, such homestead 
siall pass to and ve-tin the widew or children. 
or, if the re be both, to both. and shall cont nue 
for thir benefit with ut bei g subject to the 
py ment of the debts of the deceased, unless leg- 
ally charged thereon during his lifetime. until 
the youngest child shall attain i's legal majority, 
and until the death or remarriage of the widow, 
an’ then it shall p ss to the heirs of the husband. 
The simple question in this case, th: refore, is 
whether, by of the construction of the 
hou-e into s id two p-rts and the renti: g of onc 
part while the head of the house liyed in the 
other part, the par: rented was deprived of its 
In Perkins v. Quigley. 


re son 


character as a bome-tead, 


62 Mo., loc cit 503, ‘he defendaat awned two 
tracts of land of 40 acres each, which were con- 
tiguous. Each hada dwel ing house «n it. He 


lived on one with al] his tamily, excepta son, 
whe lived on the other. He cultivated both. 
Together they did exc: ed in aren cr value the 
statutory homesiead. He claimed both as his 
homestead, the one as appurtenant to the ether. 
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This co rt, per N :pton. J., held that they were 
both parts of his homestead, saying: *Butconti- 
guity dees no seem to enter into our -tarunry 
dei iio». A householder or head of a family 
may, under our law, own 40 acres in one place, 
a d cul ivate 40 more in another by himself, his 
ehildren, or servants, or tenants. 

It fr: quently happens that a prairie farm is de- 
pendent upon a piece of woodland several miles 
distant, a d both may constitue the homestead; 
or the owner of a piece of ground on a blvff, 
where there is a convenient spring and timber 
may cultivate a farm in the valley to ally separ- 
ated trom the place of residence by any conceiv- 
able distance that would net render the one in 
eapable of being used in connection with the 
other. The only rest'icti ns named in the act 
are the quantity of lund and its value.”’ 

The general rule of law is that the pre mises 
must be actually, v'sibly occupied by the home- 
steader and his famliv. 15 Am. & Eng. Ene, 
Liw (2d E4d.), p. 582; Brewing Assn. v. Howard, 
150 M». Joc. cit. 451, 51S. W. Rep. 1046. But, while 
this is true, it is equally true that, if the home- 
steader -o actually occupies a part of the prem- 
ises, he may rent out one or more reoms or 
parts of the premises. and thus derive a means of 
st-ten nce, as well as a shelter therefrom; and 
this fact will not impair the right to claim the 
whole ax his homestead. And this legally and 
logicallv is true, whether the part rented out be 
a lateral, a horizontal, a longitudinal. or a verti- 
eal part of the premises. ‘The rule is thus stated 
by a valuable work: ‘‘If premises, however, are 
in fact used by the owner as a residence for him- 
self and family, the right to c aim ‘hem asa 
hom: stead is not nece-sarily defeated bv the fact 
that they are not all required fer such purpose, 
and that they are partly used for other purposes. 
As arule. where the constitution or statute ex- 
empts a certain quantity of land owned and occu- 
pied bv adebtor, the whole quantity is exempt. if 
occupied as a residence of the debtor and his 
family, without rm gard 1o the use to which be 
may put the !and orthe business he may pursue 
thereon. In moststates, therefore, the fact that 
the residence of a debtor is a'so used in part as 
his pla:e of business does not prevent the whole 
of it from being exempt as his homestead. Thus, 
if a building claimed as a homestead is in fact 
used as the owner's family residence, the entire 
building is exempt, though one of the rooms, or 
even an entire fl or. may be used us an oftice, 
shop, or sore. And. according 'o the better 
opi ion, premises which are used by the owner 
for the purposes of a hotel or lo‘ging h: use are 
exempt as his homestead, where he also resides 
there with his family. * * * If abuilding is used 
bya debtor as his family residence, it may be 
his homestead, and exempt as such, notwith- 
standing a part of it m»y be leased to others for 
residence or business purposes.”? 15 Am. & Eng. 
Enc. Law (2d Ed.). pp. 583. 584. and cases cited. 

A few of the many cases cited in the textin the 





briefs of counsel will serve to point the rule. In 
Brown Vv. Brown, 68 Mo. 388, the owner rented 
the h«mestead and reserved only one room in the 
house for himself. Held that the tenant did not 
thereby become the head of the family. In al- 
breeht vy. Imbs, 3 Mo. App. 587, it was held that 
‘-the fact that rooms in the house used asa home- 
stead were rented out does not affect the widow's 
rights under the homestead act.’ In Mereier v. 
Chace, 11 Allen, 194, and in Pratt v. Pratt. 16] 
Mass. 276, 37 N. E. Rep. 435, it was held thatthe 
homestead included the whole house, althongh 
a portion thereof is rented to third persons Like 
rulings were had in Layson y. Grange. 48 Kan. 
440, 29 Pace. Rep. 585 Colbert v. Henley, 64 
Miss. 374, 1 So. Rep. 631; Bebb v. Crowe, 89 
Kan. 342, 18 Pac. Rep. 223; Phelps v Rooney, 
9 Wis. 70, 76 Am. Dee. 244; DeFord v. 
Painter, 3 Okla. 80. 41 Pae. Rep. 96, 30 L. R. 
A. 722. ‘The plaintiffs, to establish the con- 
trary. rely chiefly upon Dys n vy. Shelley. 1 Mich. 
528,and Tiernan v. His Creditors. 62 Cal. 286. 
But counsel for defendants claim that the force 
ofthe California case is impaired by the subse- 
quent case 6f Lubock v. MeMann. 82 Cal. 226, 22 
Pac. Rep. 1245, 16 Am. St. Rep. 108, where it was 
held that, if the homesteader subsequently builds 
another additional dwelling upon the same lot, it 
will not destroy the character of the part rented 
as a homestead. But a careful reading of that. 
case does not bear out the claim. for the case of 
Tiernan v. His Credito:s, supra, is expressly 
cited and followed, and a distinction is drawn 
between the two cases. In the Tiernan case the 
two houses were built on the same lot before 
there was any homestead established on the let, 
and it was held that only the part of the lot actu- 
ally occupied was a homestead; whereas, in the 
Lubock case the whole lot was first impressed 
with the homestead and the additional dwelling 
was afterwards erected. The distinction donbtless 
arose from the fact that the statute of that state 
requires that adeclaration or claim of homestead 
shall be filed, and also requires actual oce: pancy 
at the time of the filing of the declaration. But the 
distinction shows that the courts always concirue 
the homestead laws liberally, and sustain the 
claim of homestead wrerever it can be done. 


The weight of authority, outside of states hay- 
ing such statuiory requirements. is as stated in 
the text quoted from. The policy of the law is 
dec] red in Stevens v. Hollingsworth, 74 Hl. 202, 
to be: **The intention of the legislature inenacting 
the homestead exemption law was not to savea 
mere shelter for the debtor and his family, but it 
was to give him the full enjoyment of the whole 
lot exempted, to be used in whatever way he 
may think best for the occupancy and support of 
his family, whether in the way of cultivating it, 
or by the erection of buildings upon it, either for 
earrying on his own busine-s, or for deriving in- 
come in the way of rents.”’ Our statute exempts 
the dwelling house »nd appurtenances, ‘together 
with the reats, issues, and products thereef,”’ 
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and allows 160 acres of the value of $1,500 in the 
country. and 18 square rods of the value of $3,000 
in cities having a population of over 40,000 inhab- 
itants (as here). The lawmakers evidently in- 
tended io allow a part of the homestead to yield 
rent, so as to afford sustenance as well as shelter 
for the family. To hold otherwise would make 
it impossible orat least extremely difficult, for a 
widow who was left with young children, and no 
property except the homestead, to retain or en- 
joy the homestead. She must actually oceupy a 
part of it, but she may rent out a part to get 
something to help her live. So may, and many 
times must. a poor. old, orsick head of a family, 
who cannot earn enough otherwise to **keep the 
wolf fromthe door.”” Inthis case the house was 
all a homestead, and it is wholly immaterial 
whether or not the part rented was separated 
from the part actually occupied. The 
circnit court properly held that the whole lot was 
a homestead. 

2. The next question is whether the mortgage 
on the homestead was not properly ordered to be 
paid out of the general estate, 90 as to give 
the widow the homestead free. This is a more 
diflicult problem to solve. The two theories ad- 
dueed are these: The plaintiffs show that under 
section 191, Rey. Stat. 1899, where a creditor has 
a claim against an estate, which is secured by a 
mortgage, he may have bis claim allowed against 
the estate, but must exhaust his security before 
he can share in the general assets: and that un- 
der section 3621, Rey. Stat. 1899, the commission- 
ers appointed to set out the homestead to the 
widow are required to also set out her dower, and 
that the dower must be diminished by the value 
of the homestead, and, if the homestead equals 
in value, one-third of the whole estate, she shall 
have no dower: and that under section 2933, Rev. 
Stat. 1899, a widow is entitled to one-third of the 
land owned by her husband at any time during 
the marriage, for life, freed from liability for her 
husband’s debts, or under section 2939, Rev. Stat. 
1899, if the husband dies without any child or 
other descendants in being capable of inheriting, 
the widow is entitled to one-half of the real and 
personal property belonging to the husband at 
the time of his death, absolutely, subject to the 
payment of his debts: and that under sections 
2941, 2943, Rev. Stat. 1899, the widow is required 
to make her election, within 15 months after 
the letters of adiministration are granted, whether 
she will take dower or a half interest, and, fail- 
ing to do so, she shall be entitled only to dower. 
From these premises the plaintiffs argue that the 
secured debts must be paid first out of the secu- 
rity; that. whether she takes dower or a half in- 
terest, she is not entitled to more than one-third 
of the estate for life, freed from debts, if she 
takes dower, or one-half of the estate, absolutely, 
subject to debts, if she takes the half interest, 
and that the circuit court erred in giving her 
one-half of all the estate and the homestead, too, 
and also in making the general estate pay the 





mortgage un the homestead. On the other hand, 
defendants claim that section 191 applies only to 
the duies of the ereditor, and has no ap plication 
to a case like this between the widow and the eol- 
lateral heirs. They further claim that dower is 
a right derived from common law, and that with- 
out the provisions of section 3621 a widow would 
be entitled to both homestead and dower, even if 
it exceeded one-third of the estate; that there is 
no provision of law which requires the value of 
the homestead to be deducted from the one-haif 
of the estate that she is allowed under section 
2939, and therefore she is entitled to bo'h home- 
stead and ‘election dower,’ as it is termed in 
Newton v. Newton, 162 Mo., Joc. cit. 187, 61 S.W. 
Rep. 881; that a homestead is an estate in land, 
which the wife cannot be deprived of without her 
consent, and that when the defendant signed the 
mortgage on the homestead she did so as surety 
for her husband, and therefore the primary obli- 
gation to pay the debt rested upon the husband 
and his land, and recourse thereon should be ex- 
hausted before the homestead could be looked to: 
and that this view is supported by the authorities 
and by the logic of Houf v. Brown, 171 Mo. 212, 
718. W. Rep. 125, which holds that, in estimating 
the value of the homestead, the amount of the in- 
cumbrance must be deducted, and the homestead 
assigned in the equity of redemption. The de- 
fendants further show that, where there is a mort- 
gage on the land. the rule is that the other prop- 
erty of the deceased must be taken to pay the 
mortgage before recourse can be had to the part 
set out as dower for the widow, and that the same 
principle applies to a homestead. 

Both contentions have their strong, as well as 
their weak, sides, and neither is correct in its en- 
tirety. There is a difference between homestead 
and dower. Dower comes to us from the com- 
mon law. Homestead is purely a creature of the 
statute. The wife has a life interest in dower, 
and aright of occupancy during life or widow- 
hood in the homestead. The husband cannot cut 
her out of either without her consent. Election 
dower (under section 2939, Rev. Stat. 1899) is a 
creature of our statute, and differs in many re- 
spects from dower allowed under section 2933. 
The principal difference is that ordinary dower 
is one-third of the estate for life, freed from lia- 
bility for debts, while election dower is one-half 
absolutely, subject to debts, wnich may turn out 
to be so great as to wipe out the election dower 
absolutely; and as the widow is required to make 
her election within 15 months after the letters 
of administration are granted, and as debts may 
be exhibited at any time within two years after 
such letters are granted and notice published, it 
can never definitely be known by a widow what, 
if anything, her election dower will amount to. 
But, over and beyond all other considerations, 
the lawmakers, for the foregoing or other rea- 
sons, have seen fit to provide that the value of the 
homestead interest of the widow shall be de- 
ducted in allotting her dower, and they have not 
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seen fit to expressly declare that it shall be so 
deducted when the widow makes her election to 
take the one-half interest, absolutely, subject to 
debts, under section 2939. Some consideration 
has induced the lawmakers to leave this differ- 
ence in the two cases, and, as there is substantial 
ground for such a distinetion, it is deemed wiser 
for the courts not to extend the rule of diminish- 
ing dower by the value of the widow's interest in 
the homestead to cases where she elects to take 
under section 2939, If this is not the true inten- 
tion of the lawmakers, they can shortly, and 
doubtless will, expressly so extend the rule to 
such ca-es. For this reason the circuit court was 
right in holding that the widow was entitled to 
homestead, in addition to one-half of the other 
land 

This leaves for consideration the most difficult 
problem in the case. The wife joined the hus- 
band in placing a mortgage on the homestead. 
The husband owned the other property. The 
creditor could enforce the mortgage against the 
homestead during the life or after the death of 
the husband, or during the life of the husband 
the creditor could waive the security and look to 
the ether property to collect his debt. But the 
creditor has done neither, and it is not the credit- 
or’s rights or remedies that are under adjadica- 
tion here. The question here is between the 
widow. who expressly agreed that the homestead 
should be bound for the debt, and the collateral 
heirs of the husband, who, of course, stand in his 
shoes. Suppose the question had arisen during 
the life of the husband, and suppose the creditor 
had attempted to foreclose his mortgage; could 
the wife have gone into a court of equity and 
compelled the husband to sell his other land to 
raise money to pay the mortgage, and thus save 


the homestead? Would not a court of equity | 


have answered her prayer with her express 
agreement that the homestead should stand for 
the debt? The case is essentially different from 
smith v. Stephens, 164 Mo. 415, 64 S. W. Rep. 
260; for there the mortgage covered the whole 
land, and, as dower had not been assigned the 
widow. she paid off the mortgage to protect her 
homestead and dower rights, and then asked that 
her dower be set off to her, and that she have a 
lien onthe balance of the land, while here the 
mortgage does not cover anything except the 
homestead, and the widow has paid nothing. The 
whole theory of the defendants is that the wife 
had an estate in the homestead during the life of 
the husband, which she pledged as surety for the 
debt of the husband, and therefore after his death 
his other land should be sold to pay the debt and 
leave the homestead free. The wife has an in- 
choate right to occupy the homestead after her 
husband’s death if she survives him; and this 
right cannot be taken away from her, except by 
her own act. But to say that, where a husband 
executes a mortgage on his homestead and his 
wife joins therein, her act in so releasing her 
rights therein puts her, or her inchoate right to 





the homestead, in the attitude of a surety, is go- 
ing further than any adjudicated case has yet 
gone. ‘The cases cited by the learned counsel] for 
defendants are all cases where the mortgage was 
executed upon the whole land, and the question 
was whether the dower land assigned to the wife 
should be sold until after all the balance of the 
land mortgaged was exhausted. There it was 
properly held that the dower land could not be 
looked to until all the balance was exhausted. 
The case at bar is very different. ‘To make the 
cases parallel, the mortgage here would have to 
cover all the land—homestead, as well as the 
other. If such was the case, there can be no 
doubt that the court would require the other land 
to be sold before the homestead could be touched. 
But no such condition is here present. The mort- 
gage covers only the homestead. The defendants 
ask that unmortgaged lands be made to respond 
to the debt before the land that the defendants 
expressly agreed should be responsible therefor. 
The court has no power to thus transfer the 
mortgage from the mortgaged to the unmort- 
gaged lands, unless defendant's theory of surety - 
ship is well taken. No authority is cited to sup- 
port the contention, nor has any beenfound. The 
wife's rélation to the mortgage was rather that of 
releasing an inchoate right she had in her hus- 
band’s property, than that of her or ber interest 
in the homestead becoming surety for her hus- 
band’s debt. 

The judgment of the circuit court, in so far as 
it directs the mortgage to be paid out of the sale 
of the property other than the homestead, is er- 
roneous, and is reversed. The homestead was 
expressly charged by the husband with this debt 
with the wife’s consent, and it is primarily liable 
for it, and should answer therefor. For thisrea- 
son the judgment of the circuit court is reversed, 
and the case remanded, to be proceeded with in 
accordance herewith. All concur. 


Nore.—Exoneration of the Widow’s Dower.—A 
widow is entitled to have the estate of her husband, 
either in the hands of his personal representatives or 
heirs, exhausted before resort is had to her right of 
dower for the payment of the purchase money in 
land, or of a mortgage thereon. Warner v. Van 
Alstyne (N. Y.), 3 Paige, 518; Campbell v. Campbell, 
30 N. J. Eq. (3 Stew.) 415; Klutts v. Klutts, 58 N. Car 
(6 Jones, Eq.) 80; Caroon v. Cooper, 63 N. Car 
386; Smith v. Gilmer, 64 N. Car. 646; Ruf- 
finv. Cox, 71 N. Car. 253; Henegan v. Harllee (S. 
Car.), 10 Rieh. Eq. 285, 

Thus a widow, who joined with her husband in his 
lifetime in a mortgage of his lands has a right to have 
the personal estate, and the rest of the decedent’s 
real estate, applied, as far as applicable, to the pay- 
ment of the mortgage debt before her interest as 
widow in such lands is subjected to sale. Hunsucker 
v. Smith, 49 Ind. 114; Grave v. Bunch, 83 Ind. 4; 
Hardy v. Miller, 89 Ind. 440; McCord v. Wright, 97 
Ind. 84; Kemph v. Belknap, 15 Ind. App. 77, 48 N. E 


Rep. 891; Wilson vy. McConnell (S. Car.), 9 Rich. Eq, 


500. The widow iselso entitled to have a receiver ap - 
pointed, pending suit, to take charge of the rents and 
profits of the two-thirds of the estate outside of her 
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dower interest, so that, if necessary, they may be ap- 
plied on the debt. Main v. Ginthert, 92 Ind. 180. 

In North Carolina it has been held that the widow 
of a mortgagor as against the legatees and next of 
kin as well as against the heirs and devisees cf her 
deceased husband, has a right to have the mortgaged 
land exonerated from the mortgage debts but as 
against his other creditors she has no such right. As 
to them, she has only the right to have the two-thirds. 
of the land not embraced in the dower, and the rever- 
sion of the dower sold, and the proceeds applied to 
the payment of the mortgage debt and to bave the 
residue of that debt, if any, paid ratably with the 
other debts of the deceased out of the personal assets: 
and, if there still be any part of the mortgage debt 
unpaid, it will be a charge or the dower. Creeey v. 
Pearce, 69 N. Car, 67. 


So, also, where a husband mortgaged his real and 
personal estate by a conveyance in which his wife 
joined, the court held that, after his death, she hada 
right to have the proceeds of the mortgaged per- 
sonalty first applied to the debt, so as to re- 
lieve the land, and that, bad the mortgagee 
sued for foreclosure, the court would have di- 
rected, first, a sale of the personalty, and then of so 
much land as would be suflicient to pay the deficit. 
Harrow vy. Johnson, 60 Ky. (3 Mete.) 578; Mantz v. 
Buchanan, 1 Md. Ch. 202. It was heldin Gwathney 
v. Pearce, 74 N. Car. 398, that a widow, who j ined 
her husband before his death in executing a deed of 
trust to secure acertain debt of his, and conveying 
her right of dower in the only land held by them at 
the husband’s death, becomes a creditor of her hus- 
band’s estate to the amount of her dower in the land. 
‘The theory of all these cases is that the wife becomes 
a mere surety for her husband by executing the mort- 
gage. Gore v. Townsend, 105 N. Car. 228,118, E. 
Rep. 160, 8 L. R. A. 443; Peckham vy. Hadwen, 8 R. I. 
160. 

But it has been held in Arkansas that a widow is 
not entitled to have lands which are assigned as 
dower redeemed from a mortgage, which she has 
joined her husband in executing. Hewitt v. Cox, 55 
Ark. 225,158. W. Rep. 1026. So, also, it has been 
held that a mere assumption of a mortgage by a de- 
eedent is not such proof of an intention to make the 
debt his own as would render his personal estate 
primarily liable therefor, and prevent the assignment 
of dower therefrom. subject to the mortgage. Camp- 
bell v. Campbell, 30 N. J. Eq. (3 Stew.) 415. So, also, 
it has been held that a power of sale of mortgaged 
land, given an executor by will does not so convert 
the mortgaged lands into personalty that it should 
be considered an exoneration of the dower interest 
from liability tothe mortgage debt, though the pur- 
pose of the power wa- to pay all testator’s debts, in- 
eluding the mortgage, as the apparent object of the 
power was only to effect a sale less expensively than 
by judicial proceedings, and not to alter the respec- 
tive rights of the widow and the heirs or devisees, 
Burnet v, Burnet, 46 N. J. Eq. (1 Diek.) 144,18 Atl. 
Rep. 374. 





Where a wife has joined with her husband in a 
mortgage of his property, releasing dower, on sale of 
the property on foreclosure, her contingent right of 
dower is to be ascertained in the entire proeeeds of 
the same from tables of mortality, aided by evidence 
respecting the state of health and constitutional vigor 
ef husband and wife respectively, and his interest 
therein should be exhausted before resorting to the 





interest of the wife. Moerlein Brewing Co. v. West 
meier, 4 Ohio Cir. Ct. Rep. 2%. 


SETSAM AND FLOTSAM. 


ARE STOCK DIVIDENDS INCOME OR CAPITAL? 


A much disputed question of great importance re- 
ceived a final adjudication by the Supreme Court of 
the United States, as to whether accumulated earn- 
ings represented by stock shares are distributable 
dividends or not. The proper rule was held that the 
title of a corporation and the interests of its members 
or stockbolders in its property, must be distin- 
guished, The ownership of the property is in the 
eorporation, and not in the holder of sbares ef its 
stock. The interest of each stockholder consists in 
the right to a proportionate part of the profits, when- 
ever dividends are declared by the corporation during 
its existence under its charter, and toa like propor- 
tion of the property remaining upon the termination 
or dissolution of the corporation after payment of the 
debis. Money earned by a corporation remains its 
property and does not become the property of the 
stockholders until it is distributed among them by 
the corporation, which may treat it and deal with it 
either as profits of its business, or as an addition to 
its capital. The corporation when acting in good 
faith, and for the best interests of all concerned, may 
distribute its earnings at once to the stockholders, as 
income or it may reserve part of the earnings of a 
prosperous year to make up for possible lack ef 
profits in future years, or it may retain portions of 
its earnings and allow them to accumulate and then in- 
vest them in its own works and plant so as to secure 
and increase the permanent value of its property. 
Whichever of these courses be pursued, is to he de- 
termined by the directors, with due regard to the 
condition of the company’s property and affairs as 
a whole, and, unless in case of fraud or bad faith on 
their part, theirdiscretion in this respect cannot be 
controlled by the courts, even at the suit of owners of 
preferred stock, entitled, by exprexs agreement, with 
the corporation to divide at a certain yearly rate in 
preference to the payment of any dividend on the 
common stoek, but dependent on the profits of eaeh 
particular year as declared by the board of directors. 

From these statements it must appear that reserved 
and accumulated earnings, as long as they are held 
and invested by the corporation, are part of the eor- 
porate property, and the interest therein represented 
by each share is capital and not irecome of that share, 
as between the tenant for life and the remainderman, 
legal or equitable. Whether the gains and profits of 
a corporation should be so invested and apportioned 
as to inerease the value of each share of stock for the 
benefit of all persons interestedin it, or should be 
distributed and paid out as income, is a question 
to he determined by the action of the corporatfon it- 
self at such times and in such manner as the fair and 
honest administration of its property and business 
may require or permit, and by a rule applicable to all 
holders of like shares of its stock, and cannot with- 
out producing great embarrassment and ineonven 
ienee, be left open to be tried and determined by 
the eourts, as often as it may he litigated betwees 
persons claiming successive interests therein, 

When a distribution of earnings is made by a eor- 
poration among its stockbolders,the question whethe: 
such distribution is an apportionment of additiona} 
Stock representing capital or a division of profits and 
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imcome, Gepends upon the suyvstance and intent of 
the action of the corporation as manifested hy its vote 
or resolution. 

Ordinarily a dividend declared in stock is to be 
deemed capital, and a dividend in money is to be 
deemed income of each share. A stock dividend 
really takes nothing from the property of the corpor- 
ation, and adds nothing to the interest of the share- 
holders, Its property is not diminished and their 
interests are notinereased. After such a dividend, 
as before, the corporation has the title in all the cor- 
porate property. ‘The aggregate interests therein of 
all the shareholders are represented by the whole 
number of shares, and the proportional interest of 
each shareholder remains the same. ‘The only change 
is in the evidence which represents that interest, the 
new shares and the original shares together repre- 
senting the same proportional interests that the 
original shares represented before the issue of new 
ones, There is a great contrariety of opinion in some 
of the American courts upon this subject, and the de- 
eision of the Supreme Court of the United States by 
Mr. Justice Gray, in Gibbons vy. Mahon, has thrown 
new light and has given definite results on this sub- 
ject.— National Corporation Reporter. 











BOOK REVIEWS. 





WIGMORE ON EVIDENCE. 

Not for many years has tbere appeared a text-book 
of the law which so closely approximates, if, indeed, 
it does not surpass, the works of the great masters of 
law and jurisprudence, as that great work on Evi- 
dence, which is now running through the press and 
which represents the life work of tbat finished legal 
scholar, John Henry W gmore, professor of the law 
of evidence in the law school of Northwestern Uni- 
versity. The prospectus introduces the work as com- 
plete in every detail and professes to be a scientific 
treatise on the entire system of the rules of evidence 
as these rules existed in trials at common Jaw inelud- 
ing, also. however, allthe statutes and judicial de- 
sions of all jurisdictions of the United States. 

It will be observed that the scope of this new work 
on the subject of evidence is of the 1rost mammoth 
ef proportions. Nothing bas equaled it since Green- 
leaf’s great classic first appeared. It proposes to 
expand into our large volumes, but atthe present 
writing only one volume has appeared. 

In examining the first volume of this great work 
our attention is naturally first attracted tothe autbor’s 
introduction or preface, in order te discover the gen- 
eral purpose or object which he intends to unfold or 
atrain. The author opens his prefatory observations 
ax follows: “In the Ninth Book ofthe Analects of the 
Co.fucian Sage this saying is recorded: ‘The Master 
said: “There are some persons with whom we may 
pursue our studies in common, yet we shall find them 
tunable to progress to general principles. Or, if they 
attain to principles we shall find them unable to ac- 
eepta common understanding of them. Or, if they 
reach this common understanding, we find them un-¢ 
able to use the prineiples with us in their applica- 
tions.”’? This saying comes true, often enough, for 
our profession of the law. Certainly it is verified in 
the !aw of evidence. There was a stage in the history 
of its thought (and notso long ago) when it was sel- 
doin perceived to involve a system of general princi- 
ples. When this perception came, in time, hardly 


‘Title 





any two writers were found to agree on the analysis 


on the statement of thesame principle. And, to-day, 
as always, the chief practical difficulty in the law of 
evidence lies in the application of it,—in distinguish- 
ing the bearings of different principles upon the 
same evidential fact. Ybhe particular aspiration of 
this treatise is first, to expound the Anglo American 
law of Evidence as a system of reasoned principles 
and rules; secondly, to deal with the apparently war- 
ring mass of judicial precedents as the consistent 
product of these principles and rules; and thirdly, to 
furnish all the materials for ascertai: ing the present 
state of the law in the half-a-hundred independent 
American jurisdietions.” 

To give a full, complete and adequate idea of this 
great work would be quite an impossible task, at 
least, within the limits of the space to which we are 
restricted. Probably the best idea would be conveyed 
by introducing the reader to a general outline of the 
work. We observe, first, the well-written introduc- 
tion to the general subject of evidence, a reading of 
which gives the reader a foretaste of the treat before 
him inthe succeeding pages. The subject is then 
divided into four books as follows: Buok I. What 
Facts may be Presented as Evidence; Book II. By 
Whom E-idenece Must be Presented; Book ILI. 'To 
Whom Evidence Must be Presented; Book 1V. Of 
What Prupositions no Evidence Need be Presented. 
It is singulas to note that Book I. covers the first 
three volumes and nearly one-baif of the fourth vol- 
ume, Book J. therefure is very extensively sub- 
divided, It is first divided into four parts ar follows: 
Part 1. Relevaney; Part IT. Rules of Auxiliary Pro- 
bative Policy; Part IT]. Rules of Extrinsie Policy; 
Part LV. Parol Evidence Kile. Part I. Relevaney, is 
divided into the following titles and sub-titles: Tivle 
J. Circumstantial Evidence with sub-titles as follows: 
1. Evidence to Prove a Human Act; 2. Evidenee to 
Prove a Human Quality or Condition; 3. Evidence to 
Prove Facts of External Inanimate Nature (Events, 
Conditions, Teudencies, Qualities and Effects of 
Things and Places). Title Il. Testimonial Evidenee, 
with sub-titles as follows: 1. ‘Testimonial Qualitica- 
tiors:2.Testimonial Impeachment, 3. Testimonial Re- 
habilitation. Part I. is divided into the following 
titles and sub- titles: Title I. Preferential Rules, with 
sub-titles as follows: 1. Production of Documentary 
Originals; 2. Rules of Testimonial Preference, ‘Title 
II. Analytic Rules; The_Hearsay Rule, with sub- 
titles asx follows: 1, The ee Rule Sati-fied; 2. 
Exception~ to the Hearsay Rule; 3. Hearsay Rule 
not Applicable (Res Gestae); Hearsay Rule as Appli- 
cable to Court Officers. Title III. Prophylaetic 
Rules, with sub-titles as follows: 1. Oath; 2. Perjury 
—Penalty; 3. Publicity of Trial; 4. Sequestration of 
Witnesses; 5. Prior Notice, or Di-covery of Evidenee 
to the Opponent. Title IV. Simplificative Rules, 
with sub-titles as follows: 1. Order of Presenting 
Evidence; 2. Rules of Exclusion for Confnsicn of 
Issues, Unfair Prejudices, or Undue Weigbt; 3. ( pin- 
ion Rule. Title V. Quantitative Rules, with sub- 
titles ax follows: 1. Number of Witnesses Required; 
2. Kinds of Witnesses Required; 3. Verbal Complete. 
ness; 4. Authentication of Documents. Part ITT. 
is divided into the following titles and sub-titles: 
I. Rules of Absolute Exclusion. Title IL. 
Rules of Optional Exelusion. with sub titles as fol- 
lows: 1. Privilege in General; 2. Viatorial Privilege: 
3. Testimonial Privilege. . 

After avery careful examination of the first vol- 


-ume of this new and important work on the subject 


of evidence we are foreed tothe conelusion, that it 
is the greatest work that has appeared on that sub- 
ject since Greenleaf wrote bis great classic, and that 
it is more scientific even than Greenleaf and will in 
time, if our present deep conviction will support a 
prophecy, become the great standard treatise and 
reference of last resort on the great subject of law of 
whieh it treats for both the bar and the beneh of this 
— every otber country where the common law pre- 
vails. 

Printed in four large volumes and published by 


and grouping of the system; and sometimes, noteven 4 Little, Brown & Co., Boston, Mass. 
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BOOKS RECEIVED. 
The Art of Cross-Examination. By Francis L. Welt- 

man, of the New York Bar. With the Cross-Exam- 

inations of Important Witnesses in some Celebrated 
New and Enlarged Edition. New York. 
The MacMillan Company, London: MacMillan & 
Co., Ltd. 1904, Cloth. Price, $2.50. Review will 
follow. 
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1, ACCORD AND SATISFACTION — Vayment of Less Sum 
than Due.—A promise by a creditor to discharge the en- 
tire debt on payment of a less sum than that due held 
supported by a sufficient consideration.—Rotan Grocery 
Co. vy. Noble, Tex., 815. W. Rep. 586. 

2, ACCOUNT STATED — Conclusiveness. — An account 
stated involves a promise to pay a real indebtedness, 
and a promise to pay a claim not founded on such an 
obligation 1s not conclusive, and may be shown to be 
without consideration.—Ivy Coal & Coke Co. v. Long, 
\la., 36 So. Rep. 722. 

3. AcTION—Denial of Authority of Counsel.—A come 
plainant neld not entitled to impeach the decree of an 
appellate court on the ground that counsel appearing on 
its behalf were without authority.—Mahler v. Animas 
rium Co.,U. 8. C. C. of App., Eighth Circuit, 129 Fed, 
Rep. 897. 

4. ACTION — Dissolution of Partnership. — A petition 
which prays fora dissolution of a partnership, an ac- 
counting, and an injunction makes an equity case.—Fow- 
ler v. Davis, Ga., 47 8. EB. Rep. 951. 

5. ACTION—Title by Accretion.—An action of ejectment 
in which defendants demand affirmative relief in the 





cancellation of a deed under which plaintiff elaims, is 
properly treated as an equity.—Myers vy. Schuchmann, 
Mo ,818S. W. Re .618. 

6. ADVERSE POSSESSION — What Constitutes Actua 
Possession —The acts of one who owns and lives ona 
tract of land, in acting as agent for another in keeping 
off trespassers, etc., do not constitute an actual posses- 
sion by him of the latter tract.—Chenault v. Quisen 
berry, Ky., 818. W. Rep. 690. 

7. APPEAL AND ERROR—Allowance of Second Appeal. 
—A party taking an appeal with supersedeas may take an- 
other appeal within the period during which appeals 
taay be taken.—Robinson v. Arkansas Loan & Trust Co., 
Ark., $1 S. W. Rep. 609. 

8. APPEAL AND Enror—Authentication of Record.—A 
record op appeal, authenticated by the judge, instead of 
the clerk, ‘sa nullity.—Bowling v. Chambers, Colo., 77 
Pac. Rep. 16. 

9. APPEAL AND ERROR—Bill of Exceptions —Incorpo- 
rating instructions given and refused into the original 
bill of exceptions containing the longhand manuscript 
of the evidence does not make the instructions a part of 
the record.—Michigan City v. Phillips, Ind., 71 N. E. 
Rep. 205. 

10. APPEAL AND ERROR — Death of Party. — Wherea 
party who has obtained a decree in equity dies before 
the other party has taken his appeal, the decree n ust be 
revived below by making the proper representatives of 
the deceased parties thereto.—Ropes vy. McCabe, Fla., 26 
So. Rep. 715. 

11. APPEAL AND ERROR—Decree Pro Confesso. — An 
appeal will not lie from a decree in chancery ona bill 
regularly taken as confessed.—New Jersey Building, 
Loan & Investment Co. v. Lord, N. J., 68 Atl. Rep. 185. 

12. APPEAL AND ERROR — Effect Wrong Reasoning on 
Proper Ruling.—A ruling, if proper, willbe sustained, 
though a wrong reason was given therefor.—Barksdale 
v. Security Iny. Co.,Ga.,47S. E. Rep. 943. 

13. APPEAL AND ERROR—Judge'’s Certilicate.—A state- 
ment inthe certificate of the judge, when settling the 
case, that it contains all the evidence, is not sufficient to 
show that the record contains all of the evidence.—Exen- 
dine vy. Goldstine, Okla., 77 Pac. Rep. 45. 

14, APPEAL AND ERROR—Newly Diseovered Evidence. 
—The denial of a petition for a new trial for newly dis- 
covered evidence will not be reversed on appeal, in the 
absence of abuse of discretion.—Selleck v. Head, Conn., 
8 Atl. Rep. 224. 

15. APPEAL AND ERROR — Omission of Paper in a Rec- 
ord.—The omission of papers in a record on appeal from 
acircuit court must be shown, and supplied by a pro- 
ceeding in the circuit court.—Mullins v. Mullins, Ky.,*1 
S. W. Rep. 687. 

16. ATTORNEY AND CLIENT- Compensation. — Equity 
may compensate counsel for preserving fund in court, 
in disregard of agreement of parties that he should serve 
without compensation.—Oliver v. South Carolina Inter- 
state & West Indian Exposition Co., S. Car., 47 8. E. Rep. 
988, 

17. ATTORNEY AND CLIENT—Compromise of Judgment 
for Alimony Pendente Lite.—An attorney for a wife ina 
suit by ber husband for divorce held not authorized to 
compromise a judgment obtained by him for alimony 
pendente lite.—Schlemmer vy. Schlemmer, Mo., 818. W. 
Rep. 636. 

18. ATTORNEY AND CLIENT — Disbarment and Re-in- 
statement.—On petition by an attorney for re-instate- 
mentas a member of the bar, and on the accompanying 
certificate of good character held that he should be re- 
instated.—Jn re Weed Ment., 77 Pac. Rep. 50. 

19. ASSAULT AND BATTERY—Mental Anguish.—Where 
a number of citizens took into the woods a young man 
whom they suspected of arson and threatened to hang 
him, with a view to extorting from him a confession, a 
verdict of $500 for mental anguish and distress held in 
sufticient.—Warner v. Talbot, La., 36 So. Rep. 743. 





wiits 











XAUM 


Vou, 59 


CENTRAL LAW JOURNAL. 


385 








“90, ASSAULT AND BATTERY—Unintentional Shooting of 
Third Person.—One who fires a gun in necessary self- 
defense,and unintentionally shoots another than his 
assailant, is not guilty of malicious shooting and wound- 
ing.—Howard v. Commonwealth, Ky., 81 8. W. Rep. 
sy 


21. ASSIGNMENTS—Expectancy in Estate of Insane 
Mother.—A son’s éxpectancy in the estate of his mother, 
who is a lunatic, is subject to valid conveyance. —Searcy 
v. Gwaltney Bros., Tex., $18. W. Rep. 576. 

22. ASSIGNMENTS—Fraudulent Conveyances.—An as 

rnec of a claim is chargeable with any notice the 
original creditor possessed of fraudulent acts on the 
part of the debtor —Fuller v. Horner, Kan., 77 Pac. 
Rep. 88. 

23. ASSIGNMENTS—Trade Secrets.—The assignee of a 
trade seeret is entitled to an injunction restraining em- 

ployees of his assignor, having knowledge of the secret 
from utilizing the same.—Vulcan Detinning Co. v. 
American Can Co., N. J. , 58 Atl. Rep. 290. 

24 ASSOCIATIONS—Right to Use of Name.—Defevdants 
will be enjoined from obtaining a charter under a pame 
already used by plaintiff association.—Lane v. Brothers 
and Sisters of Evening Star Society, Ga.,47 8. E. Rep 
951. 

25. BANKRUPTCY—Action to Set Aside Chattel Mort 
gage.—In an action by a trustee in bankruptcy to set 
aside an alleged fraudulent chattel mortgage, subse- 
quent morigagees of the same property held not neces- 
sary parties, under Code Civ. Proce. § 452.—Shanks v, 
National Casket Co., 88 N. Y. Supp. 839. 

26. BANKRUPTCY—Adverse Ciaimants of Property.—On 
the question whether a shipment of goods to a bank- 
rupt wus pursuant to a sale, or whether the shipper re- 
mained the owner, he has the burden of proof, where 
goods were in the actual possession of the bunkrupt 
and must clearly show his title.—/nx re Leeds Woolen 
Mills, U 8.D. C., N. D. Tenn., 129 Fed. Rep. 922. 

27. BANKRUPTCY—Equity Jurisdiction.—Under Bankr 
Act, a bankrupt’s trustee beld entitled to maintain a 
suit in equity for an accounting in the United States 
District Court against fraudulent transferees of certain 
accounts.—McNulty v. Feingold, U. 8. D.C., E.D.Pa 
129 Fed. Rep. 1001. 

28. BANKRUPTCY—Failure to Keep Books.—To warrant 
the withholding of a discharge for falure of the bank. 
rupt to keep books or records, or for his destruction of 
them, it must be shown that such failure or destruction 
was with intent to conceal bis financial condition.—Jn re 
Allendorf, U.S. D. C., N. D Towa, 129 Fed. Rep. 9S]. 

29 BILLS AND NOTES—ACction by Holder Under Blank 
Indors«ment.—The holder of the legal title to a note 
may recover thereon, without showing the capacity in 
which he 1s holding it.—Graham y. Troth, Kan., 77 Pac. 
Rep. 92. 

30. BILLS AND NOTES—Bona Fide Holder.—Where de- 
fendunt’s note was transferred to plaintiff in settlemen 
of a pending litigation, plaintiff was a lona fide holder, 
so that it was no defense that the note was accommoda- 
tion paper or had been divertcd.—Tollman v. Quincy 
U.S (.C,8.D.N. Y., 129 Fed. Rep. 974. 

31. BILLS AND NoTES—Bona Fide Purchaser.—Breach 
of a premise by the payee of a note not to transferor 
negotiate the same held no defense, as against a pur- 
chaser with notice, in the absence of proof of an exist- 
ing defense of the maker against the payee.—State Bank 
of Indiana v. Mentzer, Iowa, 100 N. W. Rep. 69. 

42. BILLS AND NoOTES—Burden of Showing Notice of 
Defenses.—In an action on notes by an alleged bena fide 
holder for value. the burden wason the maker to show 
notice to plaintiff, when the notes were transferred, of 
an equitable defense. State Bank of Indiana v. Cook, 
lowa, 100 N. W. Rep 72. 

43. BOUNDARIES - Establishment by Agreement — 
Where a division boundary fence is located, acquiesced 
in, and acted upon, and the premises improved up to 
the fence by each adjoining owner, for 20 years, the line 


sig 








so established becomes the true line —Helton y. Fast- 
now, Ind., 7) N. E. Rep. 230. 


34. BROKERS—Agency for Making Loans.— That a 
lender of money deposited in bank a fund subject to the 
check of a loan broker for the amount of a loan, if the 
lender should approve it, did not render the broker an 
agent for making loans.—Barksdale v. Security Inv. Co., 
Ga., 47 8. E. Rep. 9438. 


35. BROKERS—Commissions.—In an action on an ac- 
count for commissions transferred to plaintiff, a wit- 
ness for defendant may be questioned as to the interest 
the purchasers had in the land and as to what induced 
defendant to make the sale.—Ivy Coal & Coke Co. v 
Long, Ala., 36 So. Rep. 722. 

36. BROKERS—Commission of Subagent.-— Where an 
agent, employed to sell land, employed a subagent 
agreeing to sell at a certain price ifthe owners agreed to 
take it, the snbagent took the risk of getting his com- 
mission from making a sale at that price.—Eastland vy. 
Maney. Tex., $18. W. Rep. 574. 

37. BROKERS — Right to Commissions. — Ordinarily a 
party employed to procure a loan is entitled toa com- 
mission only in ease he procures the loan —Demarestvy. 
Spiral Riveted Tube Co., N.J.,58 Atl. Rep. 161. 

a8. CARRIERS—Carrying Passengers on Freight Train. 
—No inference would arise that a brakeman on a 
freight train had authority to agrce to carry passengers, 
merely because his employer knew that such agree- 
ments were made.—Missouri, K.& T. Ry. Co. of Texas vy. 
Huff, Tex., 81S. W. Rep. 525. 

39, CARRIERS—Contract of Passage.—The purchase of 
an ordinary railway ticket by a husband for his wife 
does not constitute a contract with the husband for the 
safe transportation of the wife.—Georgia, C.& N. Ry. Co. 
v. Brown, Ga., 47 8. E. Rep. 942. 

40. CARRIERS— Delivery of Goods to Whoimn.—A carrier 
must deliver goods to the true owner claiming under the 
consignee, when ithas notice of his rights and bill of 
lading has been surrendered. — National Newark Bank- 
ing Co. v. Delaware, L. & W. R.Co., N.J., 58 Atl. Rep. 
Bil. 

41. CARRIERS —Duty to Receive Passengers on Freight 
Train.—A railroad company is not bound to receive 
passengers on atrain consisting of an engine and freight 

“ar, made upto meet an emergency caused by a wreck 
on the line.—Louisville & N. R. Co. v. Du Bose, Ga., 47S. 
E. Rep. 917. 

$2. CARRIERS — Injury Due to Condition Caused by 
Mob.—Inan action against a railroad company for per- 
sonal injuries occasioned by plaintiff stumbling overa 
ticket chopping box which had been broken from its 
fastenings by a mob, defendant held guilty of no negli- 
gence.—Wagner v. Brooklyn Heights R. Co., 88N. Y. 
Supp. 791. 

43. CARRIERS—Injury while Seeking Unusual Mode of 
Egress —A railroad company is not liable for injuries 
to a passenger caused by his secking an unusual mode 
of egress from the cars.—Ratteree v. Galveston, H. & S. 
A. Ry. Co., Tex., 815. W. Rep. 566, 

44. CARRIERS—Instruction as to Contributory Negli- 
gence.—In an action for injuries to a passenger, an in- 
struction that ifdefendant’s negligence had been proved 
and plaintiff was not contributorily negligent. she could 
recover, held proper.—Matthieson vy. Burlington, C. R. & 
N. Ry. Co., lowa, 100 N. W. Rep. 51. 

45. CARRIERS — Joining Husband in Action for Lost 
Baggage.—The rightto recover for the loss of the bag- 
gage of a married woman is not affeeted by the fact that 
she was joined with her husband as plaintiff in the ac- 
tion.—Yazoo & M. V. R. Co. v. Baldwin, Tenn., 818. W. 
Rep. 599 

46. CHATTEL MORTGAGES—Priority.—Where plaintiffe, 
prior to receiving a chattel mortgage under which they 
claimed, knew of a prior mortgage to C, sts assignment 
to N, and that it was unpaid, a judgment finding such 
mortgage prior to plaintiff's mortgage hetd proper.— 
Salmon v. Norris, $8 N. Y Supp. 750. 
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47. CHATTEL MORTGAGES—Recording.—A mortgage ou 
chattel property must be recorded in the county where 
the property is located, to become a lien thereon as to 
third partics. — First Nat. Bank v. IHesser, Okla.. 77 Pa. 

tep. 36 

48. CUATTEL MORTGAGES — Replevin.— Where a chat- 
tel mortgage is executed in Kansas, and duly tiled for 
record, it will be binding on the property after removal 
to Oklahoma.—Kerfoot vy. State Bank of Waterloo, Okla., 
77 Pac. Rep. 4. 

49 CONSTITUTIONAL Law — Construction ef Amend- 
ment where Adopted from Sister State.—The court can- 
not presume chat aconstitutional amendment was taken 
from a particular state, so as to adopt the construction 
placed on it by the courts of that state.—Voss v. Water- 
loo Water Co,, Ind.,71 N. BE. Rep. 20. 


50. CONSTITUTIONAL LAW'— Contract of Hiring. — Act 
Aug. 15, 190% (Acts 1902, p. 90), relating to violation of 
contract of employment, held notto violate the consti- 
tutional prohibition against imprisoument for debt.— 
Lumar vy. State, Ga., 47S. EK. Rep. 95s. 

51. CONSTITUTIONAL LAW — Necessity of Removing 
Weeds. — I. ws 1895, p. 653, ch. 275, decluring certain 
weeds nuisances, and requiring private owners to de- 
stroy such weeds, held a reasonable exercise of the po 
lice power.—State v, Boehm, Minn., 100 N. W. Rep. 95. 


52. Contracts—VPublic VPolicy.—A contract which pro- 
vides for the sale of Certain municipal franchises after 
they huve been amended by the mayor and council ot 
the city held not void as against public policy.—Baum- 
hoff vy. Oklahoma City Electric & Gas & Power Co., Okla, 
77 Pac. Rep. 40 

53. Convorations—Commissions for Sale of Stock.— 
The president aud treasurer of a corporation and the 
owner of nearly allits stock cannot bind the corpora- 
tion by a contract to pay a commission for the sale of 
his owa stock.—Demarest v. Spiral Riveted Tube Co.. N. 
J., SS Atl Rep, 162. 


64. Conrovations—Internal Affairs.—The doctrine of 
equitable estoppel applies to the internal concerns of a 
corporation, except as far as third persons are involved. 
—Breslin y. bries-Bresin Co.,N.d., 5S Ath Rep, 318. 

55. CONPORATIONS—Minority Stockholder’s Right to 
Enjoin.—Minority stockholder of a corporation held 
vot entiticd to injunction to prevent the executiconofa 
contracthy his corporation.—Pierce v. Old Dominion 
Copper Mining & Smelting Co., N. J., 58 Ath. Rep. 319 

56. CORVTORATLONS—PoOwers after Dissolution.—After 
dissvlution, a corporation Cannot maintam any action 
or enforce any judgment in its favor, except in virtue of 
some statute.—MacRae v. Kansas Oity Piano Co., Kan., 
77 Pac. Rey. 4 

57. ConvornaTions—Stock Owned by One Person.—The 
owner of all of the stock of a corporation does notown 
the property of the corporation -City of Louisville v. 
McAteer, Ky., 51S. W. Rep. 698. 

58. CORNLORATIONS—Stock Subscriptions.—A misrep- 
resentation that a prior subscription to the stock ofa 
corporation to be tormed was bona fide held traudulent 
as to other subscribers, justitying a rescission of the 
contract.—State Bank of Indiana v. Cook, Lowa, 100 N. 
W. Rep. 72. 

59. Com»ON LAW—Finding Accused Guilty of Lesser 
Offense.—Under an indictment for murder in the first 
degree, tho jury may find the accused guilty of murder, 
either in the first degree orin the second degree, or of 
manslaughter.—State v. Brinte, Del., 58 Atl. Rep. 2658. 

60. Cutminat, TetaL—Continuance.—On application by 
accused for a continuance, it 1s proper to permit the 
state to present counter affidavits; but oral testimony 
should nothe tuken.—State v Hesterly, Mo., 818. W. 
Rep. 624. 

6L. CRIMINAL TRIAL—Evidence at Preliminary Hear. 
ing.—The permanency of the absence of a witness, in 
order to allow his evidence at a preliminary examuna- 
tion to be introduced on acriminal tral, is establisces 








if itis shown that he has gone to another state to reside. 
—State v. Bollero, La., 36 So. Rep. 754. 


62. ORIMINAL TRIAL—Failure to Swear Witness.— 
Where, in a criminal prosecution, it was diseovered dur- 
ing the trial that a witness for the state had not been 
sworn before testifying, but defendant failed to move 
to strike out her testimony, the objection was waived.— 
State v. Smith, lowa, 100 N. W. Rep. 40. 

63. CRIMINAL TRIAL—Former Jeopardy.—To sustain 
the defense of former jeopardy, the offenses charged in 
the two prosecutions must be the same in law and fact 
~—-Miller y. State, Ind.,71 NE. Ren, 248. 


G4. ORIMINAL TRIAL—Insanity of Accused.—A circuit 
judge has jurisdiction to issue « writ of error coram 
nobis to reverse a conviction, for the insanity of the de- 
fendant at the time of the trial, which fact was not then 
made known.—Linton vy. State, Ark., 81 8S. W. Rep. €0s. 

65. CRIMINAL TRIAL—Insanity Shown under Plea “Not 
Guilty.’—On a prosecution for robbery, the question 
whether defendant was by reason of insanity incapable 
of having the criminal intent necessary to the eommis- 
sion of the crime was raised by a plea of not guilty.— 
State v. Howard, Mont., 77 Pac Rep. 50. 

6G. CRIMINAL TRIAL—Joint Indictment.—Where two 
persons were tried together for a murder, the confession 
of one of them was not inadmissible because it con- 
tained a statement implicating the other, but could only 
be considered as against the one making it.—State vy. 
Grinte, Pel., 58 Atl. Rep. 258 

67. CRIMINAL TRIAL—Larceny, Ownership ef the 
Property.—A ruling, on inspection of an indietment, as 
to the name of the person charged to be the owner of the 
property stolen, wi.l not be reviewed, unless the origi- 
ual or a fac simile is in the appeal record —Kirby v. 
State, Ala., 2650. Rep 721. 

6S. CRIMINAL TRIAL—Manslaughter.— That one of de- 
fendant’s counsel m argument insisted that it was a 
case of self-defense, and another counsel centended 
that defendant Was justifiable, did not deprive defend- 
ant of the rigut to a Charge on manslaughter (Pen Code 
1805, § 65), as demanded by the evidence.—Horton v 
State, Ga.,475 E. Rep. 99. 

69. CRIMINAL TRIAL—Whiat Constitutes Self- Defense.— 
To maintain plea of seif-defense, there must be an uctual 
physical attack or hostile demonstration, affording rea- 
sonable ground to believe that the design is to destroy 
life or inflict great bodily harin —State v. Halliday, La. 
36 So. Rep. 75%. 

7). CurTESY—Descent of Realty.—A husband is not 
entitled to curtesy in the statutory separate estate of his 
wife which he has created for her benefit.—Ratliff v 
Ratliff Va., 47S. E. Rep. 1007. 

7t. CURTESY—When Exists.—Curtesy held te exist, 
notwithstanding existence of a life interest.—Valentine 
v Hutchinson, 5; N Y. Supp. 862. 

72 Customs DutIEs—Unauthorized Shipment.—Where 
merchandise is shipped to parties in the United States 
witheuttheir authority, they are not obliged to make 
entry of the merchandise orto take possession of itin 
order to free themselves from liability for duty.—United 
States v. O'Neill, U. S.C. C. of App , Third Circuit, 12 
Fed, Rep 909. 

73 DAMAGES —Changing Grade of Street.—In anac- 
tion against a city for negligently changing the grade of 
a street, so us to cause surface water to collect in front 
«f plaintiff’s premises, a verdict for plaintiff for $10 held 
not toshow passion or prejudice.—Howard v Town of 
Lamoni, Iowa, 100 N. W. Rep. 62. 

74 DAMAGES—Nervousness Resulting from Injuries _ 
In an action for personal injuries. in which it appeared 
that plaintiff was robust before the accident and had 
been nervous since, on inference thatthe nervousness 
was the result of the physical injury was justified,—Ad- 
e ck v. Oregon R & Nav. Co., Oreg., 77 Pac Rep. 78. 

75. DAMAGES—Removal of Timber.- In an aetion for 
damages to woodland, plaintiff may show the damages 
to gruwing trees, which had not been removed under an 
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agreement to remove standing timber.—Clarke v. New 
York, N. H. & H.R. Co., R. 1., 58 Atl. Rep. 245. 


76. DEAD BODIES—Removal from Cemeterics.—Church 
which has permitted burials on its lots for 20 years held, 
in @ proper case, to be enjoined from selling the lot and 
removing the bodies.—Little v. Presbyterian Church of 
Florence, 8. Car., 47S E. Rep. 974. 

77. DEATH— Deduction of Expenses from Damages Ob- 
tained.—Under Code Civ. Proc. § 1903, an administratrix, 
recovering for the wrongful death of her deceased bus- 
band, beld entitled to deduct from the damages ex- 
penses incurred for medical testimony in the action.— 
Inre Snedcker, $88. Y. Supp. 847. 


78. DEATH—Measure of Damages.—In «an action by a 
wife for the negligent death of her husband, the amount 
that decedent would have earned in wages is not meas- 
ure of damages. — Haines vy. Pearson, Mo., 81 8. W, Rep. 
645. 

79 DEEDs—Restrictive Covenants — Restrictive cov- 
enants in a deed held not to apply to land added by nat- 
ural accretion to that conveyed —Evans vy. New Audi- 
toriuin Pier Co., N. J., 58 Atl. Rep. 191. 

80. DowER—Vendor’s Lien.—The right of @ woinan in 
land by virtue of her marriage, both while it remains in- 
choate and after it has become consummate, is subject 
to the lien of the grantor tor unpaid purchase money.— 

sryseon v Collmer, Ind., 71 N. E. Rep. 229. 

81. KASEMENTs—Way of Necessity. — A way of neces- 
sity across the lands of another will not be taid out, be 
cause the settlement road on which petitioner relies is 
liable to be closed —Gaines v. Lunsford, Gu., 47 S. E. 
Rep. 967 

$2 EJECTMENT — Statute of Limitations.—Defendants 
in uction -of ejectment held to be prima facie absolute 
own rs of the land in question by udverse possession 
under the statute of limitations —Myers ¥, Schuchmann, 
Mu., 81 8. W. Rep. 615. 

88 ELECTIONS — Custody of Ballots — Where, in an 
election contest, it appears thatthe ballots had been 
changed, or left in the custody of a person interested, 
or exposed to access, they are not to be accepted in evi- 
dence. Uamilton vy. Young, Ky., 81S. W. Rep. 682. 

84. EMINENT VOMAIN-— Estate Acquired —The interest 
which a railroad corporation acquires in land taken by 
itunder the power of eminent domain is that which the 
statute conferring the power authorizes it to take.—Cur 
rie v New York Transit Co., N J., 58 Atl. Rep. 308. 

8. Equiry—Assignment of Judgment.—In a suit to 
enjoin the nolder of chattel muertgages and judgments 
from enforcing them, defendant cannot by cross-bill 
recover attorney’s fees paid in connection with the us 
signment oi one judgment.—Miller v. De Yoe, N.J , 68 
Atl. Rep. 179. 

8. EQquiry Failure to Object to Multifariousness.— 
Failure of defendants to object toa bill for multifarious- 
ness or misjoinder of causes of action 1s a waiver of the 
defect —Pierce v. Old Dominion Copper Mining & Smelt- 
ing Co., N. J., 58 Atl. Rep. 3i9 . 

87. Equiry—Speaking Demurrer.—A speaking demur- 
rer, or one setting up facts extrinsic tothe bill, will be 
overruled for its defect of form, without Considering the 
merits of the defense, which can only be made by plea 
or answer.—O’Shuugnessy Vv. Humes, U. 8. C.C., W. D 
Tenn ,129 Fed Rep. 953 

88. EXTOPPEL—Pleading. — Adoption of answer of one 
defendant by another held not to estop the latter de- 
fendant, ina subsequent suit between the two, from set 
ting up facts inconsistent with the answer. — Water 
Sapply Co. v. City of Georgetown, Ky., 81S. W. Rep. 660. 

89. EVIDENCE—Baptismal Records.—In an action ona 
benefit certificate, a baptismal record of th: church 
where the Mem er was baptized is admissible on an is- 
sue as to his age.—Meehan v. Supreme Council! Catholic 
Benev. Legion, 88 N. Y. Supp. 821. 

90. EVIDENCE—Conveyance to Widow.—A deed to the 
widow of a purchaser of land held to render the vendor 
an unnecessary party to an action by the widow and the 








purchaser’s heirs for damages for the taking of a part ot 
the land.—Brown v. Arkansas Cent. R. Co., Ark., 81S. W 
Rep. 613. 


91. EVIDENCE — Declarations Against Interest. — Ad- 
missions of a decedent, during his life, toa stranger, 
that he is liable for one-half of a.certuin note held ad- 
missible in an action against his administrator.—Miller 
v. McDowell, Kan., 77 Pac Rep. 101. 


92, EVIDENCE—Fraudulent Misrepresentations.—In an 
action on a written contract, defendant can show by 
parol that he was induced to eater into it by fraudulent 
misrepresentations of plaintiff.—Atherholt vy. Haghes, 
Pa.,58 Atl Rep, 269. 

93. EVIDENCE—“Good Faith.’’°—While, on an issue in- 
volving good faith, a party may testify as to his mental 
state, the jury may test its truthfulness by comparing 
such claim with the circumstances. Thompson v. Glo- 
ver, Ga., 478. E. Rep. 935. 

94. EVIDENCE—Puarol Testimony to Vary Fire Insur- 
ance Vontract. — Contemporaneous verbal statements 
and agreements held inadmissible to establish assent to 
additional insurance prohibited by pelicy subsequently 
issued, — Calmenson y. Equitable Mut. Fire Ins. Co., 
Minn. , 100 N. W. Rep. 88. , 

9. EVIDENCE—Pleadings in Justice Courts, — It 1s too 
late, on trial of an appeal to a jury in the justice court 
from a judgment in favor of plantiff on an vncondi- 
tional contract in writing, for defendant to file a plea.— 
Morgan vy. City of Cohutta, Ga., 47S. KE. Rep 971. 

“6. EVIDENCE—Timber Contracts. —Where the owner- 
ship of certain lands was collateral to the issues in an 
action, plaintiff was entitled to prove the same by 
parol —Garrison v. Glass, Ala., 36 So. Rep. 725. : 

97. EXECUTION—Forthcoming Bond.—In an action on 
a forthcoming bond, it is not necessary that the execu- 
tion levied on the property, for the production of which 
the bond was given, be set out.—O’ Neill Mfg. Oo. v. Har- 
ris, Ga., 475. E. Rep. 934. 

98, * XECUTORS AND ADMINISTRATORS — Authority of 
Executors.— Executors held justified in making an agree- 
ment for the continuation of a par nership of which de- 
ceased wus a member.—Jn re Meyer, 88 N. Y. Supp 798. 

99. EXEMPTIONS — Community Property. — Where a 
husband had four horses in his possession, two of which 
were the separate property of his wife, he was entitled 
to select the others for his exemption under Rev. Stat. 
1895, art. 2395, subd. 9.—McClelland vy. Barnard, Tex., 81 
8. W. Rep. 591. 

100. FALSE IMPRISONMENT—Arrest by Oflficer.—W here 
defendant procured p aintilf’s arrest by a policeman, 
stating tothe latter that plaintiff had committed a crime, 
the fact that the policeman was justified by the aefend- 
ant’s statement in making the arrest did not excuse de- 
fendant, but he was liable for false imprisonment.— 
Grinnell v. Weston, 58 N. Y. Supp 181, 

101. FIRE INSURANCE — Vucant Premises. — The term 
“occupied as a dwelling,” contained in a policy of insur- 
ance, held words of warranty, in the absence of know- 
ledge by the insurer.—Aiple v. Buston Ins. Co., Minn.. 10® 
N. W. Rep. 8. 

102, FIRE INSURANCE—Valued Policy Statute.— Depre- 
ciation of property insured. after issuance of policy, held 
not to avoid policy, under valued policy statute. Rev. 
Stat. 1899, § 7979.—Siewle v. Pheenix Ins. Co., Mo., 81S, W. 
Rep. 637. 

103. FRAUDS, STATUTE OF —Goods to be Mannfactured,— 
A contract by a manufacturer to make and deliver, for 
the usual price, articles habitually made by him is one 
for the sule of goods, within the statute of frands (Burns’ 
Ann Stat. 1901, § 6635) —Yoe v. Newcomb, Ind , 71 N. EK. 
Rep. 256. 

104. FRAUDULEN.« CONVEYANCES — Setting Aside —A 
subsequent ereditor, who extends credit, knowing thata 
deed has been made to a third person on payment of the 
consideration by his debtor, cannot attack such convey- 
ince.—State Bank of Chase y. Chatten, Kan., 77 Pac, 
Rep. 6. 
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105. FRAUDULENT CONVEYANCES — Intent.— A convey- 
ance of real estate, unless made with the intent of plac- 
ing the same beyond the reach of the creditors of the 
grantor, is not fraudulent as to subsequent creditors,— 
Searcy v. Gwaltney Bros., Tex., 81 S. W. Rep. 576. 


106. GAME — Rights of Owner of Soil. — By grant of an 
easement across premises for a public highway, public 
does not acquire any right to kill the game while tem- 
porarily passing across the highway.—L. Realty Co. v. 
Johnson, Minn., 100 N. W. Rep. 94. 

107. HOMICIDE — Implied Malice. — Implied malice in 
the law of murder is an inference or conclusion of law 
from the facts found by the jury.—State v. Brinte, Del, 
58 Atl. Rep. 258. 

108. HiomMicipE — What Constitutes Voluntary Man 
slaughter.—To constitute voluntary manslaughter, the 
killing must be willful or intentional.—Wheatley v. Com- 
monwealth, Ky., 818. W. Rep. 687. 

109. BURGLARY—Indictment and Information.—On a 
prosecution for burglary, held, that there was no vari- 
auce between the complaintand information “as to the 
description of the building entered.— People v. Price, 
Cal., 77 Pac. Rep. 73. 

110. INJUNCTION—Cutting Timber.—On application to 
restrain defendant from cutting timber on plaintiff's 
land, plaintiff must allege possession, or action pending 
to recover possession —Ramey v. Counts, Va , 47 S. E. 
Rep. 1006. 

111. INJUNCTION— Municipality’s Damage Scheme.— 
Equity will restrain a municipality from carrying out a 
drainage scheme which will discharge surface wateron 
lands of an individual in such quantities as to render 
the lands valueless.— Fuller v. Bellville Tp., N. J., 58 Atl. 
Rep. 176. 

112. JUDGMENT—Property Subject to Lien.—As against 
the purchaser or his grantees in possession, alien held 
not to attach under a judgment subsegently entered 
against the vendor, who continued to hold legal title 


after parting with possession. — Fleming v. Wilson, 
Minn., 100 N. W. Rep. 4. 
113. JuDGMENT—When Judgment Will be Arrested.— 


Judgment will not be arrested for lack of an essential 
averment in the declaration which is contained by im- 
plication in averments used —Bowen v. White, R. 1, 58 
Atl. Rep. 252. 

114. LANDLORD AND TENANT—Seeking Recovery on 
Theory Different from Complaint.—Where a complaint 
seeks to recover for use and occupation at an agreed 
monthly rent for «reasonable rate, no recovery can be 
had on the theory of a tenancy at will with payments of 
rent annually due.—Boughton vy. Boughton, Conn., 58 
Atl. Rep. 226. 

115 LANDLORD AND TENANT—Severed Crops.—Creps 
raised on leased property, when tmatured or severed 
from the soil during the lease, become personal proper- 
ty.—Meffert v. Dyer, Mo., 81 8S. W. Rep. 643. 

116. LIBEL AND SLANDER—Failure to Support Plea of 
Justification.—In an action for slander, that the proof 
fails to support a pleaof jnstification does not warrant 
a holdingfas a matter of law thatthe plea was made in 
bad faith.—Moore v. Beck, N. J., 58 Atl. Rep. 166 
“117. LIBELAND *LANDER—Publication of Unfairness 
by Clerks Union.—A petition alleging that defendants, 
a retail clerks’ union, published a notice that plaintiffs 
were on the unfair list, held not to state a cause of ac- 
tion.—J. B. Watters & Son v. Retail Clerks’ Union No. 
479, Ga.,47 8S. EK. Rep. 911. 

118 LiFe INSURANCE—Principal and Agent.- Plaint- 
if, having violated a provision of a contract for the em- 
plo yment of defendant as an insurance solicitor, held 
not entitled to recover for defendant’s failure to per- 
form the same.—Arbaugh v. Shockney, Ind., 71 N. E, 
Rep. 282. 

119. Lire INSUKRANCE—Reinstatement on Assurance of 
Good Health.—A statement that insured was in good 
health on renewal of an industrial policy held fulfilled, if 





insured in good faith believed her condition was not 
substantially different from what it was at the date of 
the original policy.—Mulligan v. Prudential Ins. Co., 
Conn., 58 Atl. Rep. 230. . 


120. LIMITATIONS —Landlord’s Action for Rent.—In an 
action by landlord for rent, payments made by subten- 
ant held not to have prevented running of limitations 
in favor of the tenant.—Boughton vy. Boughton, Conn., 
58 Atl. Rep. 226. 

121. LIMITATION OF ACTIONS—Tolling the Statute.— 
A statement to acashier of a bank holding a note for 
collection, when a payment was made by the person 
making it, that he is liable for one-half of the note, held 
sufficient to toll the statute of limitations as to him.— 
Miller v. McDowel, Kan., 76 Pac. Rep. 101. 


122. MANDAMUS—Inspection of Books.—A stockholder 
ina business corporation, applying for mandamus to 
enforce his right to inspect the boeks, has no standing, 
after sale of the stock, to appeal from a judgment re- 
jecting his demand.—State v. New Orleans Maritime & 
Merchants’ Exch., La., 36 So. Rep. 760. 

123. MANDAMUS—Obstructions of Stream —Mandamus 
held not proper remedy to compel removal of obstrue 
tionin stream, where no special injury is shown.—State 
v. Charleston Light & Water Co.,S Car ,47 8. K. Rep. 
979. 

124° MARRIAGE—Voidable as to Infant.—A marriage 
contract of an infant is voidable only at the election ot 
one of the parties.—Wood vy. Baker, 88 N. Y. Supp. 854. 

125. MARITIME LIENS—‘Supplies Furnished Foreign 
Vessel.—A lien cannot be enforced under a state statute 
for supplies furnished a foreign vessel, though she ss 
enrolled at the port where the supplies were fornished, 
where itis not shown that the person furnishing the 
same was misled by such fact—The New Brunswick 
U.S. C. C. of App., First Circuit, 129 Fed. Rep. 893. 

126. MASTER AND SERVANT—Assumed Risk.—A gravel 
pit foreman held to have assumed the risk of injury by 
his being caught betweentwo gravel cars, moved by 
the engine according to the usual manner of doing the 
work.—Campbell vy. Illinois Cent. R. Co., lowa, 100N. W. 
Rep. 30. 

127. MASTER AND SERVANT—Assumed Risk —Vlaintiff. 
ordered by his Yoreman to assist a third person in movy- 
ing a railroad tie, held to have assumnd the risk from 
two men attempting to move it.—Texas & P. Ry. Co. v. 
Miller, Tex , 818. W. Rep. 535. 

128. MASTER AND SERVANT—Contributory Negligence. 
—A servant is not guilty of contributory negligence be- 
cause he fails to used the best judgment and do the best 
thing under the circumstances, but he is merely re- 
quired to act as an ordinarily prudent man would have 
done —Baltimore & O. 8. W.R. Co. vy. Cavanaugh, Ind., 
71 N. E. Rep. 239. 

129. MASTER AND SERVANT—Liability of Master for Act 
of Servant.—If a servant, employed by a landowner to 
protect his property, recklessly or wantonly injures a 
trespasser while engaged in the master’s business, act 
ing within the general scope of his employment and to 
further the master’s interest, he is guilty of negligence, 
for which the master is liable.—Magar v.- Hammond, 88 
N. Y. Supp. 796. 

180. MASTER AND SERVANT — Ordinary Prudence mn 
Averting Danger.—W here an employee is injured while 
in the performance of his work by reason of his failure 
to use his senses and experience as a man of ordinary 
prudence would use them, he cannot recover for the 
injuries, even though his employer was also negligent. 
—Meily v St. Louis &S. F. R. Co., Mo., 81 8. W. Rep. 
629. 

131. MASTER AND SERVANT Pleadings in Action for 
Wrongful Death.—In an action for the death of a ser- 
vant, a countin the complaint held demurrable for fail- 
ure to charge that defendant owed intestate any duty. 
—Logan v. Central Iron & Coal Uo., Ala., 36 So. Rep. 729. 

132. MECHANICS’ LIEN—Materialman’s Lien.—A ma- 
terialman is not entitled to a lien for tools furnished the 
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contractor with which to work on the building —Evans 
v. Lower, N. J.,58 Atl Rep. 294. 


133. MINES AND MINERALS~—Mining Claims.—An entry 
on land patented toa rallroad company and conveyed 
to defendant without defendant’s consent held a tres- 
pass, and thereforejineffectual for the purpose of initiat- 
ing avalid mining claim.—Traphaagen vy. Kirk, Mont., 
77 Pac. Rep 58. 


134. MORTGAGES—Legacies.—A mortgage accepted by 
legatees whose legacy was acharge on the land held a 
substitution for said charge.—Vernon v. Mabbett, N. J., 
58 Atl. Rep. 298. 


185 MUN-CIPAL CORPORATIONS — Constitutional Re- 
strictions.—A municipal corporation cannot evade con- 
stitutional restrictions on its power to incur indebted- 
ness by issuing its bonds payable out of a fund raised 
by a special tax.—Voss v. Waterloo Water Co., Ind., 71 
N. E. Rep. 208. 


136. MUNICIPAL CORPORATIONS—Defective Sidewalks. 
—In an action against a city for personal injuriesfrom a 
defective sidewalk, a question as to the usual method of 
constructing walks, but not confined to the defendant 
or like cities at any time, was properly excluded.—Me- 
Cartney v. City of Washington, Iowa, 100 N. W. Rep. 80. 


187. MUNICIPAL CORPORATIONS — Discontinuance of 
Street.—W here a map discontinuing a street, as shown 
inthe record thereof, is duly certified, it will be pre- 
sumed that the certificate was proverly acknowledged 
—In re City of New York, 88 N. Y. Supp. 769. 

158, MUNICIPAL CORPORATIONS—Street Paving Con- 
tract —A street paving contract is not invalid because 
providing thatthe contractor shall maintain the pave- 
ment in good condition.—Bacas v. Adler, La., 36 So Rep. 
739, 

139, NEGLIGENCE—Comparative Negligence Doctrine. 

The doctrine of comparative negligence does not ab- 
tain in Alabama.—Birmingham Ry.. Light & Power Co, 
vy. Bynum, Ala., 36 So. Rep 736. 

140. NEGLIGENCE — Leaving Unguarded Scraper in 
Street.—A street contractor, leaving an unguarded 
wheel scraper on the street, inconsequence of which a 
child was injured, beld guilty of actionable negligence. 
—Kelley v Parker-Washington Co , Mo.,81S. W. Rep. 
631. 

141. NEGLIGENCE—Necessity of Pleading “Law of the 
Road.”—When the law imposes and defines a duty, a 
complaint for a negligent breach thereof need not spe- 
cifically plead it.—Adams Exp. Co. v. Aldrich, Colo., 77 
Pac. Rep. 6. 

142. NEGLIGENCE—Servant Causing Injury to Tres- 
passer.—The owner of land owes no duty to a tres- 
passer except that servants employed to protect the 
property and drive off intruders shall not treat him 
wantonly, maliciously, orinflict willful injury.—Magar 
v. Hammond. 88 N. Y. Supp. 796. 

143. NEw TrRIAL—Jury Influenced by Passion and 
Prejudice.—Where, in tort, it clearly appears that the 
jury were influenced by passion and prejudice, the error 
cannot be cured by remitting a part of the verdict.— 
Adcock v. Oregon R & Nav. Uo., Oreg ,77 Pac. Rep. 78. 

144. NUISANCE—Wild Mustard —A complaint alleging 
that defendant failed to comply with the written notice 
of town supervisors to destroy wild mustard growing on 
certain land owned by him sufliciently charges an of- 
fense, under Laws 1895, p. 653, ch. 273.—State v. Boehm, 
Minn.,100N. W Rep 95. 

145. PaAUPERS—Contagious Diseases.—The right of 
towns to recover expenses incurred in cases of con- 
tagious diseases is governed by statute —Inhabitants of 
Machias v. Inhabitants of Wesley, Me., 58 Atl Rep. 240. 

146, PLEADING—Amendment at Conclusion of Trial.— 
In action on a contract for services rendered and for 
damages for its breach. plaintiff is entitled to amend his 
complaint at the conelusion of his trial increasing the 
amount of damages claimed.— Dunham v. Hastings 
Pavement Co.,88 N. Y. Supp. 835. 





147. PRINCIPAL AND AGENT—Admissions of Agent.— 
Declarations of an agent as tothe business transacted 
by him, to be admissible, must have been made while ne- 
gotiating as to such business, and constitutes res geste. 
—National Bldg. Assn. y. Quin, Ga., 47S. E. Rep. 962. 


148. PRINCIPAL AND AGENT—Compensation of Sub- 
agent.—Where a principal appoints an agent under 
such circumstances as to justify the appointment ofa 
subagent, the principal is liable for the subagent’s 
compensation.—Eastland v. Maney, Tex., 81S. W. Rep. 
574. : 

149. PRINCIPAL AND AGENT— What Constitutes Binding 
Election. To make an election. binding, the party 
electing must have knowledge of the agency and of the 
name of the prinecipal.—Greeaberg v. Palmieri, N. J., 58 
Atl. Rep. 297. 

150. PUBLIC Lanps—Trespass to Try Title.—A part 
owner of a lease of state school lands cannot alone 
waive the lease, so as to authorize purchase of the 
lands.—Jones v. Wright, Tex., 81 S. W. Rep. 569. 

151. RAILROADS—Failure to Give Signals at Crossing. 
—The failure of the employees of a railway company 
operating a train to give signals of its approach toa 
highway crossing held negligence rendering the com- 
pany liable for the injury received by a traveler — 
Cleveland, C.,C. & St. L. Ry. Co. v. Carey, Ind.,71 N. 
E. Rep. 244. 

152. RAILROADS—Failure to Place Lights on Rear of 
Train.—Where the failure to place lights atthe rear of 
a train constituted actionable negligence, a general ver- 
dict for injuries sustained in a rear-end collision with 
that train includes a fining that the negligence was 
the proximate eause of the injury.—Chicago, I. & L. Ry. 
Co. v. Wicker, Ind., 71 N. b. Rep. 223. 

153. RAILROADS — Municipal Ordinances.—A railway 
company. desiring to raise the question as to whethera 
city ordinance constitutes an unreasonable restriction’ 
on railways, must do so by proper pleadings and proof 
—Missouri, K.& T. Ry. Co.of Texas v Matherly, Tex., 
81 S. W. Rep. 589. 

154. RAILROADS—Trespasses —Statutory duty to sound 
whistle before reaching crossing does not apply to tres- 
passers.—Hortenstine v. Virginia-Carolina Ry. Co., Va., 
47S. EK. Rep. 996. 

155. RECRIVERS—Permission to Sue.—Failure to ob- 
tain leave to sue a receiver is nota bar to the jurisdic- 
tion of a court of law, and no defense to an otherwise 
legal action.—Manker v. Phenix Loan Ass’n, Iowa, 100 
N. W. Rep. 38. 

156. REFERENCE—Report.—Where the report of an 
auditor was concise and brief, it will not be recom- 
mitted on the ground that it was too indefinite, where 
itembraced findings on all the material issues.—Fowler 
v. Davis, Ga., 47 8. E. Rep. 951. 

157 RoBBERY—Particularity of Allegations ia Indict- 
ment.—In an indictment for an assault with intent to 
rob, it is not necessary to allege ownership in the party 
assaulted; mere possession being sufficient,—Traver v. 
State, Ark ,81S. W. Rep. 615. 

158. SALES—Effect of Acceptance —Acceptance, after 
inspection by buyer, of sausages delivered under con- 
tract of sale, held to estop buyer from relying on a 
breach of warranty.—James v. Libby, McNeill & Libby, 
88 N. Y. Supp. 812. 

159. SALES—Judgment for Something not Mentioned in 
Petition.—Judgment for plaintiffs for twine, in an action 
ona contract in relation to grain bags, in which no 
mention of twine was made, held erroneous.—Curtin v. 
Ingle, Cal., 77 Pac. Rep. 74. 

160 SALES—Meeting of Minds.—Where a contract for 
the sale of scrap steel rails provided that the rails should 
be fit for rerolling, the seller could not recover for re- 
fusal of the buyer to accept rails not fit for rerolling.— 
Joseph Bros. Co. v. Schontha Iron & Steel Co., Md., 58 
Atl. Rep. 205. 

161. SALES—Notice of Defective Title.—The attacb- 
ment of goods asthe property of a certain person be- 
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fore a buyer thereof had paid the purchase price held 
to prevent him from becoming an innocent purchaser 
withont due inquiry.—Maddox vy. Reynolds, Ark., 81S. 
W. Rep. 603. 


162. SALES—Quaality of Goods.—Where a contract for 
the delivery of oil stipnlates that the quality is guaran- 
tied at destination, held, that the vendor cannot ask 
that samples of the oil taken before shipment be con- 
sidered in settling the controversy as to quality.—Ken- 
tucky Refining Co. v. Shreveport Cotton Oil Co., La., 36 
So. Rep. 750. 


163. SALES — Warranties, Rights of Purchaser.—The 
buyer of an engine under a warranty not complied with 
held entitled to demand repayment of the consideration 
before surrendering the engine to the seller.—E. T. 
Kenney Co. v. Anderson, Ky.,81S. W. Rep. 663. 

164. SET-OFF AND COUNTERCLAIM—Debtor’s Right to 
Satisfy.—A purchaser of judgment against a person who 
had died subsequent tothe date of their rendition is not 
entitled to have them allowed against a demand due 
from the purchaser to the decedent.—Ashworth v. Tram- 
mell, Va., 47 8. E. Rep. 1011. 


165. SHERIFFS AND CONSTABLES—Per Diem Allowance. 
—Constables held entitled to per diem foreach day on 
which bona fide service is rendered for grand jury, 
though it may havyetemporarily adjourned.—Connors vy. 
Shelby County, Tenn.,8i S. W. Rep. 59s. 


166. STREET RAILROADS — Presumption of Negligence. 
—A presumption o: negligence on the part of the carrier 
arises from an injury to a passenger. — Indianapolis St. 
Ry. Co. v. Schinidt, Ind., 71 N. E. Rep. 201. 


167. STREET RAILROADS—Riding on Platform.—That a 
passenger on a street car assumes a dangerous position 
does not alter his character as a passenger or the degree 
of care owed to him —Birmingkam Ry., Light & Power 
Co. v. Bynum, Ala., 46 So. Rep. 736. 

168. SUBROGATION — Mortgage Foreclosure Sale. — On 
an application to set aside a sale of land under mort- 
gage foreclosure, facts held such that equity required a 
resale on petition of certain of the mortgagees —Strong 
v. Smith, N. J., 58 Atl. Rep. 301. 


169. TAXATION—License on Cars.—Street railway com- 
pany ina city, paying a license on cars imposed by an 
ordinance enacted prior to the new constitution and 
statutes, held entitled to acredit therefor in an action 
forthe taxes permitted by the new laws —City of Louis- 
ville v. Louisville Ry. Co., Ky.,51S. W. Rep. 701. 

170. TRADE MARKS AND TRADE-NAMES — Adopting 
Abandoned Trade-mark.—A person may adoptasa valid 
trade-mark words which have been originated by an- 
other and afterwards abandoned by him —W. A. Gaines 
&Co.v. E White Grocery, Fruit & Wine Co., Mo ,s18. 
W. Rep. 648. 

171. TRESPASS — Comprehensiveness of the Word 
“Trespass.”—While the word “trespass” generally in- 
volves the idea of force, yet in its broadeSt sense it com- 
prehends any misfeasance, transgression, or offense 
which damages another’s person, health, reputation, or 
property.—Cox v. Strickiand, Ga., 47 S. E. Rep. 912. 

172. TRESPASS—Visiting Female’s Room for Sexual In- 
tercourse.—Where defendant went to plaintiff's house 
between 9 and 12 p. m, for the purpose of having sexual 
intercourse with a female boarder, and was admitted to 
the house by her, he was a trespasser.—Watson y. Bilts, 
Jowa, 100 N. W. Rep. 50. 

178. TRESPASS TO TRY TITLE — Burden of Showiug 
Lease.—In trespass totry title, the burden held to be on 
defendant to show thata leuse of tbe lands, made prior 
to plaintiff's application to purchase from the state, was 
still in force atthe time ofthat application.—Jones vy, 
Wright, Tex., 818. W. Rep. 569. 

174. TRIAL—Charge as to Positive and Negative Testi- 
mony.—The court should, on request, call attention to 
the fact that the law gives a preference to positive over 
negative testimony.~St. Louis &S. F. R. Co. v. Brock, 
Kan,, 77 Pac. Rep. 86, 





175. TROVER AND CONVERSION—Illegal Sale of Daugh- 
ter’s Real Estate. — Where defendant had illegally con- 
verted the proceeds of her infant daughter’s real estate, 
the persons entitled thereto had a right to sue defend- 
ant alone to recover it.—Weisinger vy. McDonald, Ky., 81 
8. W. Rep. 687. 


176. Trusts — Grounds for Removal of Trustee. —A 
trustee will not be removed because of difference of 
opinion between him and the beneficiary. — Jnre Price’s 
Estate, Pa., 58 Atl. Rep. 280. 


177. TRUSTS—Rights of Heirs.—Where a widow and 
children, some of whom were minors, paid the balance 
of the purchase price of land purchased by her hus- 
band and adeed was made to the widow, she held as 
trustee for the husband’s heirs to the extent of their in- 
terest in the land.—Brown v. Arkansas Cent. R. Co., 
Ark., 81S. W. Rep. 613. 

178. VENDOR AND PURCHASER — Marketable Title.—A 
title to real estate is not a marketable title, where a loan 
company declines to take a mortgage on the property 
because its counsel will not certify the title.—Miller v. 
Bronson, R. I., 58 Atl. Rep. 257. 

179. WAREHOUSEMEN—Bailce for Hire.—In the absence 
of a special contract limiting their liability, warehouse- 
men are ordinary bailees for hire, and bound only for a 
want of ordinary care.—Denver Public Warehouse Co. 
vy. Manger, Colo., 77 Pac. Rep. 5. 

180. WATERS AND WATER CoOURSES—Drainage.—Where 
plaintiff’s land was not injured by defendant’s wrongful 
act in draining his adjoining land onto a highway until 
defendant cuta ditch through the highway. plaintiff's 
action for damages did not accrue until the ditch in the 
highway was cut.—Geneser v. Healy, lowa, 100 N. W. 
Rep. 66. 

181. WATERS AND WATER COURSES — Ownership in 
Water.—The state has the night to prescribe reasonable 
rules whereby the rights of appropriators of water may 
be settled, and require them to pay the necessary costs. 
—Boise City Irrigation & Land Co. v. Stewart, Idaho, 77 
Pac Rep. 25. 

182. WEAPONS—Apprehension of Attack as an Excuse 
for Carrying.—In a prosecution for carrying concealed 
weapons, in violation of Code 1896, § 4420, it was no de- 
fense that threats against defendant’s life had been 
made and communicatec to him.—House vy. State, Ala., 
36 So. Rep. 732. ° 

183. WILLS—Estate Devised. — Where a will devised 
lands, with a provision that in case either of the devis- 
ees should die without issue, the share of the one dying 
should go to the survivors or their issue, the condition 
as to death was not limited to death in the testator’s life- 
time.—Harvey V. Bell, Ky.,81S W. Rep. 671. 

184. WiLLS—Legatee Sharing 1n Income Earned Pend- 
ing Distribution.—A legatee held not a creditor of the 
estate, so as notto be entitled to sharein certain profits 
earned afteran agreement by executors to pay the lega- 
tee his full share as soon as possible.—Jn re Meyer, 88 N. 
Y. Supp. 798. 

185. WILL8S—Rights of Beneticiary.—W here a will gives 
asutm of money toa trustee to pay the income to acer- 
tain person for life, the beneficiary is entitled to the in- 
come from the date of the testator’s death.—Webb v. 
Lyons, Conn.. 58 Atl. Rep. 227. 

186. WITNESSES—Kvidence as to Character of Witness. 
—On a criminal prosecution, a question toa witness as 
to whether he knew the character of another witness as 
a turbulent, violent, and boisterous man held improper. 
—Ross v. State, Ala., 36 So. Rep. 718. 

187 WITNESSES — Incompetency. — A witness other- 
wise incompetent is made competentif called by the 
other party.—Ratliff v. Ratliff, Va., 47S. E. Rep 1007. 

188. WITNESSES — Interest in Result of Action. — In an 
action against executors on a note which deceased had 
signed as accommodation indorser for his daughter and 
her husband, they were not disqualified as witnesses un- 
der Code, § 4604.—German- American Sav. Bank v. Hanna, 
Iowa, 100 N, W. Rep. 57. 
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